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take a fourth share amon gst them,
others that th e Clde St 30“

take s th is fourth ,
wh ile Moun g Te t Too

is clear that the

moth er keeps all un til h e r death . On eNative Judge Oi

lon g experie n ce had n ever had such a case b efore 17 1m

an oth er had
,
b ut on ly on ce . A third ve n erab le Judge . 0"

b e in g co n sulted as to the mean in g o f texts ; compared

h imse lf to a man wake n in g in a dream of t imes gon
e -by.

S everal who in sis t that by strict law aman may d ivorce h i s

wife , or a wife h er husban d without an y cause whateve r,

have s tated that th ey n e ve r themse lve s had occas io n to pass

an y such de cre e . Al l the manyNative J udge s whom I have

co n sulted
,
wh e the r th ey h e ld that. opin ion or n ot , are un i ted

in sayin g that whe re o n e party ab so lut e ly o b j e cts to a

divorce an d re fuse s to ratify or acquie sce in an aban don

m e n t , the on ly possib le way of effe ctin g a divorce is by surt

an d de cre e in a
' Civil Court . But some have s tated the rule

at first as if th e flat o f th e d ivorcin g party were sufficie n t , an d

the n have l imited the ir mean in g an d s tated that such fiat of

th e party or award of e lde rly perso n s had n o efficacy i n itse lf.

The diffe re n ce of stateme n t is some th in g like what fore ign ers
m igh t make about th e . E n glish law in assertin g from

ob s ervation of th e fact that man y in jured wive s suffe red
dese rtion an d adultery without comp lain t , that th e E n glish

law empowe red th e husban d to commit such wron gs , or

from kn owin g the e ffe ct , n o t th e cause o f judicial separation ,

that h e has a righ t to in jure h e r provide d he satisfie s his

wife with a separate e s tabl ishme n t . Th e se con fusion s

re sult part ly from th e vague n e ss of the Mmu Kyay an d the

un ive rsal ign oran ce of th e H in du code s , b ut chiefly from
th e prevalen t practice of compromise .

2 . I t is plain that some rule s of in terpre tation are

required in con struin g old bo oks of Burme se law, e spe cially
as we have n o re ports of judic ial de cis ion s . The Dhamma
thats show very clearly that the writers we re avowe dly an d
s tron gly in flue n ced by n o tion s , h oweve r derived , of what
was reason ab le an d equitab le . I would the refore sugge st
that some of our own rule s of in te rpre tation may fairly b e
applied , such as

“
the e stablished rule o f con s truc tion that

“

ge n eral words an d ph rase s, h oweve r wid e an d compre
he n sive in the ir lite ral sen se , must b e con strue d as b earin g
o n ly on the imme diate ob je ct of the Act

,
an d as n ot

alt erin g th e ge n eral po licy of the law, un le ss , of course
,

n o reason ab le sen se can
“

b e app lied to th em con sisten tly
with the in ten tio n of pre servin g that po licy un touched

{Maxwe ll on Statute s , Chapter 3l . I n justice an d ab surdity
the impairin g of ob ligation s an d al lowin g advan tage to the

,
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wron g de e r, must also b e avoided . Th e reason s give n in

t h e D
o

hammathats for the rule s propoun ded , some of which

look like judicial de cis io n s , co n firm th is view. A fore ign er

readin g th e s tatute me n tion ed by Lord Hale
,
wh ich,

impose d fin e s
"

at the K in g
’

s pleas
'

ure , would in fer that the
K in g of E n glan d might impose fin e s at h is mere caprice .

B ut o n con sul tin g a lawye r h e would b e to ld that the K in g
i s boun d by the in te rpre tation of the Judge s , who have ruled
t hat the phrase real ly mean s that the K in g

’

s power was to
“

b e exercised in h is Courts an d
“

by his Just ice s . A n oth er

prin ciple of criticism is that the real mean in g o f th e

Burme s e must b e asce rtain ed by re fe re n ce to th e Pali T ex t ,
wh ich again may require e lucidation from the

“

San skrit
o rigin als of H in du law.

3. T-h e Men u Kyav appears to m e ful le r than most

of th e Dhammathats . But in the pre se n t dearth of learn in g ,
it is as diflicult to appraise its auth ority as to de termin e its
age or the n ame of the author. Moun g Te t Too , afte r

i n stitutin g in quirie s at Man dalay, discove re d n o c lue to

th ese se cre ts . Dr. R ichardso n me n tio n s n o n e . No Pali

e dition is k n own , an d it is probab ly a compilation made
from othe r Dhammathats . S eve ral Burman Judges have

s poke n to me of th e Man oo Won n an a, th e M an on Thom
S hareNyem , an d th e Man oo Thaya Paka Tham

’

as b e in g
au thoritie s supe rior to th e M en u Kyoy. I t is c ertain that

t h e e lucidation of the last wil l b e aided by a study of the

o th ers ; an d as I am supplyin g copie s of the Womm n a

t o e ve ry Court in the provin ce , I have devote d some time

from my judicial dutie s to th e tran s lation in to E n glish of

parts of Moun g Te t Too
'

s ed itio n . I t is stated by Co lon e l
Brown e to have b e e n compiled from older edition s b y th e
l earn e d n ob leman Wo n n a Dhamma K yawDe n g in AD .

1 772 , the same who in 1 770 had fin ishe d th e Shave Myeen .

He was Prime M in ister at Ava in th e re ign of K in g Tshe n g
b hoo -she n g, a son of th e great Alompra.

4. Th e Womm n a in Moun g T e t Too
’

s ed itio n give s

a c leare r an d more comp
'

e n dious view of th e law ofmarriage
than th e Me n u Kyay affords . In the latte r we must re fe r

to portion s of Books 5 , 6 , an d 1 2 : in th is Won n an a the

s catte red provision s haxe b e e n placed in two chap te rs , on e

o n marriage ,
the o th e r on d ivorce , an d th e se are the.

c hapte rs I n ow pres e n t to th e E n glish Judge s. I n my
c omme n taries I draw at te n tio n to th e corre spon d in g parts

o f th e M en u Kyoy an d to judic ial de cision s . I n ob scure

passages I have here an d the re re ferred to the Shwe

o r go t Dr. Forchham’mer to examin e the palm-leaf



man uscript of the Wagaru in h is posse ssion .
Words used

to h e lp the se n se are italicise d or place d i n pare n the se s

The tsan slat ion s we re made by my in te rpre
ter, M

'

f M i n us ,

who was aided by Moun g San ,
a Burman c le rk . The sense

was ascertain ed in con sul tation
l

with an cie n t Judge s l1k e

Oo Wike
,
th e we l l kn own H te e Taga of Pegu ,

an d

Moun g H tin e of Promc ; an d the E n glish of th e
.

more

importan t parts has b e e n revised by. myse lf, with an

e n deavour to fo llow the Burme se c lose ly while makmg th e

mean in g apparen t ; an d in qman y in stan ce s citin g th e paral l e l

H in du tex t . But
'

some kn owle dge of Burme se is almost

e sse n tial to a fair un de rstan d in g of the mean in g , an d I

pre sume that th e reade r kn ows some thin g of that lan guage .

5 . Th e reade r wil l , I b e lieve , h e s truck with th e

pre cis io n of th e M i n iste r K yaw D e n g . T he case s are s tated
with abrupt c learn e ss some seem to have b e e n actual suits

an d the reaso n s of d e cisio n ofte n give n ,
e lsewh e re plain ly

impl ie d ,
are s im ilar to th ose that gove rn our own Courts .

A man mus t n ot g e t advan tage from his own fraud .

A m i n or mus t ge t re l ie f again st surprise or mistake . A

vo idab le marriage shall n ot b e an n ulle d afte r con summation

e xcep t for. good reaso n s . A husban d is b oun d to loo k afte r
h is own hon our. Th e wron gs , e n ti tlin g to divorce are

spe c ifically stated ,
while the min or cause s of quarre l b e twe e n

married coup le s are care ful ly distin guish ed as matte rs to b e
se ttled in th e dome stic forum by tact , good temper, an d
subm issio n to a plain con jugal morality bas ed on re ligious
san ctio n s . L ike the oth e r Dhammathats , this o n e s e ts forth
with b revity but c learn e ss the moral ob ligation s which are

implied in th e lawful u n ion of the sex e s . This fac t is
b rought out t he more cl early wh en we com pare the
comp e n dious stateme n ts of the Wonmma with t h e ample r
d e scriptio n s an d . lon ge r argume n ts of th e M e n u Kyay T he
b e st way of studymg t h e M en u Kyay se ems to b e
by treat i n g the I/Von n an a as a guide . A t the sam e time

I have quo ted at le n gth some fe rve n t appl icat io n s of th e
solemn e st dogmas of Buddh ism to marrie d life . E ve n we re
they n ot imb e dded in th e law

,
th ey Would b e re levan t to

the pre se n t
'

sub jec t . We all admit that
,
th e maxims of

S t . Pau l ,
“

Husban ds , love your
”

wive s
, wive s , ob ey your

husban ds , do in coun tle ss ways a ffe ct th e ' millions of
C hristen dom who are gove rn ed by laws of

'

Wh ich C hristia
mity is on e of t he , base s ; an d it seems to me a wron g
prmcxple of criticism to assume that an -y

'

civiliied n ation
govern ed by such jurists as K yaw De n g would be guide d i n
matte rs of th e -sexe s

'
l

by the dry dictates of artificial laws.



o r by. me re theo logical dogmas and n o t
-b yan te s tab lfshexl .mora

l ity towh ich civil laws are mere ly an cil lary. This is a po in t

I woul d pre s s upo n fore ign J udge s an d I de e ply r
‘

eg
'

re t my
o wn in capacity to state th e lite rature bywh ich I suspe ct man y
o f the al lus io n s should b e explain ed, an d fromwh ich , pe rhaps ,
t h e -fi n is hed l ite rary portraits of th e se ve n -kin ds of

°

wive s an d

t h e so lemn re ligious in jun ctio n s o fl th e Meme Kyay are take n
i n who le or part . Without a con s iderab le kn owledge o f the

“

an c ie n t ideas o f a pe ople , fore ign e rs are apt to make mistake s
ab out th e ir fam ily cus toms an y estimate of the

'

E n glish , for

i n stan ce , wou ld b e bad withou t a kn owle dge of the B ib le : to
u n de rstan d th e Dhammathats ,

’

we must . re fe r to the H in du
M an n an d t he B uddh ist sacred can o n . Th e Courts of the
«coun try, too , have ample mean s o fge ttin gat de cisio n s passed
b y Burman Judge s : som e o f the se

,
col le c ted at ran dom

o n my last in sp e ctio n tour, l have prin te d i n an appen d i x,
as also a tran s lation o f th e chapters o n m arriage an d d ivorce

i n the [Min i Tsaya Palm Than i Dhammathat . I would fain
e xpre ss a hope -that th e

'

art o f tran slatin g law
- b ooks , lost

ap pare n tly for th e las t 35 years , wil l b e fo l lowe d by o th e rs

h avin g more time
'

at t h
‘

e ir ~ d JSposal an d a b e tte r acquain t
.an ce with th e lan guage , the l ite rature

,
an d the custom .

M e n With th e s e attain me n ts wil l some day pe rhaps fin d

o ut why th e Wan n an a
'

affi rms more comp le te ly than th e

M en u Kyay th e co n tro l of pare n ts ove r the b e tro thals of

c h ildre n ,
an d why the latte r con tain s th e procedure by e lopin g

t hre e t ime s , in cide n ts on which , with other thin gs , the l/Vagaru

an d th e Won n m za are sile nt . Comp e te n t scho lars ought

W ithou t d ifficulty to as ce rtain th e re lat ive age s o f th e

D hammathats , an d the reaso n why Boo ks 5 an d 1 2 o f th e

J lI en n Kyay co n tain with variation s much of th e sam e

matte r. I t is like ly e n ough that differe n t rule s we re pro

gpoun ded to suit th e chan gin g time s or th e pe cul iar circum

s tan ce s o i diffe re n t part s of th e coun try as
'

amon g ourse lve s

a late ly acqu ire d provin ce or a re gie n of wild trib e s is

t reat ed diffe re n tly. to th e o lde r t e rritorie s . We n e e d n ot

b e surpris ed at fi n din g s eve ral
.

sch oo ls of law or rule s

d ivergin g u n de r th e in flue n ce of re ligio n 01 ph ilosophy as

i n I n d ia an d Rorfie We kn ow we l l e n ough the e ffe c t of

c on que st o n th e o ld law b y lo n g e xperie n ce in the I n d ian

E mpire an d from b oth E n glish an d Roman h is tory. Bu t

s in ce Dr. Richardso n
’

s days a ge n eratio n has passe d away

without leavin g much d eposit of learn in g an d research ,
an d

w e are in a worse po sit ion fer
‘

un de rstan din g
“

the e ffect

o f Alompra
'

s con que s t of th e Talain gs . I f, however, we can

g e t the man uscript of th e Wagaru Dhammathat tran s late d
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and edited , we may eve n n ow be ab le to fin d out some

thin g an d in such in quirie s the accoun t of the
customs of

the Chin tribe , compiled by the S itlce h of
O

Myaydeh ,

M oun g Te t Byu, migh t b e useful . To stimulate i n quiry, I

have offere d a priz e of R s . to b e ad judged by my

colleague s
“

in the E ducation al Syn dicate of British Burma,

for the b est e ssay e xp
lanatory of the rise an d progress of the

Buddh ist law. The time has come for a chan ge l ike the

Revival of Le tte rs : o n ce a ge n e ral in te re st is awak e n ed

ligh t will pour in from diffe re n t direction s , an d some day

we may have tran slatio n s from th e Pali edi tion s , withou
t

wh ich th e Burme se Dhammathats will n e ve r b e right ly

un ders tood . l -am e the
“

Pali scho lar ought to

have pre ceded the judge
fi w i fi re te n din g to n o such learn in g,

I have prin ted the chap tefimh marriage an d divorce with a

view to aid the Courts of this provin ce to un de rstan d the

ge n e ral ideas of the Burme se , an d th e in flue n ce of th e Hin dw

law o n Turan ian cus toms Thos e who have sn e e re d at

them as barbarous will , I b e lieve , b e as to n ish e d at the

exce l le n ce o t the rule s an d th e soun dn e ss of the reason s

cited in the texts . add that th e se sub j e cts are n o t an ti

quarian , but are matter for all t he Courts , as eve n the most

youth ful Myo -oke has a matrimon ial jurisdiction which , if

u-n regulated by defin ed prin ciple s , might un se tt le th e who le
frame o f socie ty. Th ey are n ot ye t defin e d . J ust as a

judgmen t ofmy own o n in he ritan ce displays the un se ttl ed
state of that part of Buddhist law at pre se n t , so do the

doub ts e n te rtain ed b y Quin ton I . on the questio n of ear-parte
divorce b ecome very appare n t in his judgme n ts appe n de d .

I t is c lear that he waited for authoritie s b e fore de clarin g th e
:

law
,
an d as Mr. San dford promote d the copyin g of th e

palm- leaf an d th e prin ting of the copie s , so I con tin ue th e
work by offerin g a tran s lation to my co lleague s in th e
adm i n i stration of justice .

RANGOON '

JOHNJARD INE ,

The 1 2th December 1882 . J udicial Commission er

S in ce writin g this Pre face l have submitte d th e r o f
tion s to Dr. E . Forchhamme r, the learn ed Profe ssor of Pali

p
.

0

1 has; eigbodizg
s

tii;
corre ction s

.

an d explan ation s in th e form of remarks , wh ich I am pe rsuaded wil l b e
as i n te re sti n g to ordi n ary Burman s as acce ptab le to E um p ean sch o lars Th e
esplai n some of th e con n e c t io n s be twe e n the Barman an d In dian laws “

Y

al lusio n s to earli er lite rature . the mean i n g of th e Pali origin als o f th e Bur
’

me
i e

texts , an d the force of th e words used to de n o te aban do n me n t se paration an

s

:divorce . Th is learn i n g has h ithe r to be e n be yond th e reach o f thdJ udges Wh
’

e thE urop ean or Burmese .

l

Dr . F o irchhan imcr
'

s l i i troductn i y remarks are

'

l b e l
'

e r

the first attempt at a h istorical accoun t of the de ve lopme n t of the law of Burma
l e ve
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misery. To suppre ss de sire , lus t ,
he e n join s upon all se n ti e n t

b e in gs the ir progre ss towardsN1rvan a i s thereby has te n ed

an d the pain of b irth an d mise ry of ex iste n ce spared to

o thers . the differe n t kin ds of de sire (foun ded

o n ) child , wife , fath er,
'

-mothe r, wealth , corn , re lation
s , an d

wan der lon e ly like ~

the h

rhin oce ros ; Le t at Wi se man ,

havin g
, d i scovered that such is at tachme n t , that th ere i s

in it b ut l ittle happ in e ss , that it is but in sipid ,
that i t is

me re affe ction , that it is , a-fish -hook , uWalk . alon e l ik e a

rh in oce ros .

”
- (Klzaggavisa9id; Sutta. )

He who has ch ildre n grieve s o n accoun t of th e ch ild

re n h e who has cattle , grie ve s l ikewise o n accoun t of th e

cattle h e who has n o ob jec ts of de sire , doe s n o t in de ed

grieve thus said Bhagava (Budda) . — l ) am
'

a Suffa,
1 7 .

A wise man s hould avo id married l ife as it it were a

burn in g pit of live coals .

- Dhammika _Suil
‘
a.

I f an y on e avoids th e pleasure s of the se n se s as (o n e
would l crush th e h ead of a sn ake with the foot , that wise
“ man ove rcome s the dart of sorrow in

,

th is world .

Rama Su lfa, 3.

Wh e th e r we look
,

at th e private l ife of Gautama
,
or at

h is system of ethics or philo sophy, or at th e te n our of h is

d iscourse s to th e laity , we fail to discove r traits wh ich

woul d allow th e in fe re n ce o f Gau tama in te n din g to justify
marriage as a sacrame n t or as a s tatus . . Compe l led to

re cogn i se th e the n ex istin g con dition -of soc ie ty ,
h e

pron oun ce s a goodwife a b le ssin g (man gala sutta), in ve igh s
again s t adul te ry, but pe rs is te n tly discourage s t he s tate o f
“
house ho lde r an d th e co n tractin g of fam ily at tachme n ts

o f an y k in d. He has fram ed n o laws for t h e state of
marriage . Buddh ist law ex is ts o n ly for the Buddh ist

pries/h
-
0d an d do e s n o t affe ct an y oth e r social status th e

rule s an d regulation s con tain ed in the Vin ayapzfakam , or

Co de of Mo n ast ic Discip lin e , te n d towards a rigid soc ial
disco n n e ctio n an d eman ciptio n from se cular legislation an d
in fluen ce . I n h is lay-discourse s he raise s the woman to a
high e r positio n by accordin g h er , provided she has aban
doued th is wo rld of de sire an d passio n , th e righ t to e n te r
th e paths which exclude s marriage or the e n jo em of
s exual in te rcourse . Gautama did n o t e levate th e

d

pos ition
o f the wife , but t hat of th e t

'

wOman
, by e n fran ch is in g h e r from

t h e pe rpe tual tutelage
‘

t o which sh e was co n demn ed b th.

H in du law
,
an d

”

byplacin g -he r de s tin y in h e r own ha
l

t d

e

de pe n de n t on het j tiyvh
fi

fin dividual
‘

exertion an d powei t
s

d
balan ce h e r merrt fah df‘derrfer-it again st

‘

the re ckon in g in the
n ext ex i ste n ce .
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S tric tly speak in g, th e re 18 n o Buddhi st law of marriage .

G autama treats o f th e dutie s, of the groun ds
‘

an d ob ligation s ,
o f layme n from a gen eral and e th ic poin t ofview. Marriage

law an d marriage cus toms ,

“

pre vale n t amon g
’

the various

n ation s an d trib e s who have emb raced Buddhism , have n et

mate rially al tered through its in troduc tio n ,
they are 1 n dige

n ous an d pe culiarto th e Buddh ists ,
'Tartars , Th

’

ib etan s
,
Lab s ,

Burme s e
,
lan d S in hale s e . With some natio n s the in troduction

o f Buddh ism has e ffe cted un importan t chan ge s , such as th e

d isco n t in uan ce of th e slaught e r of an imals at th e weddin g.

Th e positive la
‘

ws cr
’

mtain ed in th e
“

Burme se
1 law b ook s

regulatin g marriage , divorce , s e paration ,
aban do nme n t , an d

divisio n ofprope rty can n early all b e traced to the earlie s t law
book s of Hin duic I n dia. Burme se law appears n ot to have

b e e n in flue nc ed by the more mode rn schools of Be n are s
,

M ithila, Be n gal , D ravida, an d Maharash tra ; it has adev e lop
m e n t an d h is tory of eits own , but is based upon the an c ie n t

code s of Man n an d Yaj n avalkya.

Whateve r n o tion s the Burman s may have as to th e 1

an tiquity of th e ir D hammat lrats. which th ey ascrib e to

Man u , in ve st igation s in to th e h istory of the Burman s an d

th e ir literature leave
‘

but little dou b t that th e Burme se

ton gue was n o t reduc ed to writin g prior to
“

An awratha
’

s

con que s t ( l0th ce n tury A .D . ) of th e 1 alain g domin ion s ,
an d that th ey posse ssed n o writte n b ook s in t he ir own

idiom
’

b efore this eve n t took place .

Buddhism had -

n o con n ected h is tory an d n o firm foo tin g
in Burma til l An awratha an d h is succe ssors , in con jun ctio n
with th e Talain g k in gs of the 14th an d 1 5th ce n turie s

e xerted the ir powe r i n b ehalf of Buddhism an d h e lped it to

a de c ided an d lasti n g predomin an ce ove r Brahman isn r
.

Burme se an d I
‘

alain g historie s me n tio n the great learn in g
i n th e Vedas

,
astron omy, an d medicin e o f se veral k in gs o f

th e early dyn astie s rulin g in Pr
'

ome an d Pugan ,
b u t from

th e se remo te pe riods n o o th e r l ite rary te stimon ie s have

com e down to u s than a few in scription s in San skrit writte n

with Nagari (an d n o t with Burme se ) characte rs an d a

n umb e r of San skrit de rivation s , ch iefly astro n omical te rms
,

in th e Burme se idiom . A s Hin du colon ie s are k n own to

have c lus tered at very remote pe riods rou n d th e capitals of

Burme se k in gs , an d as Brahman s always posse sse d a great

i n flue n ce at Burme se Courts , th e po ssib ility n eed n o t b e

excluded of H induDhammathats havin g b e e n kh oyr11 or

e ve n comp iled at th e C0urts o i
'

an c ien t K in gs of Prome

an d perhapsalso Pugan . I f th is has b e e n the care ,
they

must have be e n composed in San skrit for the
“

use of th e



l

f
1 the l oth ce n turie s aTalain g he ro ,

x

ourt on l but as n o trace of suChwork 11515 as Ye t be e ndiscovered
)

:
’

the age
“

of
"

the Burme se laW
‘

r lrte
-

rature f
ig
s

with in the last e ight hundred years,
b egin n in g W1“? e

estab lishmen t of Buddhism at Pugan i n the 1 1 th ce n tury,

the reducing of the Burme se idiom by mean s Of “

fi

e

Talain g alphabet , and the tran slation mto Burme‘
se of

{

t

i

6

holy scriptures , andprobab ly also law
-book , from th e V6

e lephan t loads ofTalain g literature , wh ich Anawrathatog
k

from Thaton e , the capital of th e con quered Mun s . I n t e

1 5th ce n tury ab risk in tercourse arose b e twe e n th e Burme se

an d S in halese re ligious commun itie s the Buddh ist lrte rature

of th e sacred islan d supe rs eded the Talai n g-P2111 l ite rature ,
“
an d th e n ation al van ity ofthe Burman s of course preve n ts

“
th em from ackn owledgin g the ir in deb tedn e ss to th e

con quered race , the Talain gs . The S in hale se , however,

p ossess n o law-books corre spo n ding to th e Burme se

Dhammathats , and we must the re fore , m the firs t -i n stan ce ,
look to the Talain gs to ob tain a clue as to the orrgrn of the

Burme se law-books in the form we at presen t possess them.

Th e auth enticated h istory of the Talain gs b egq n s wrth
the 13th ce n tury b efore Chris t , whe n Son aan d U ttara, two
Buddhist mis sionarie s , lan ded at Golanagara, a se ttleme n t
of th e Gan ge tic Gan das (th e Gaurs) on the shore s of
S uvan n ab hummi, which comprised the coast from _

the
S ittou n g river to the S trait . Th e o lde st Talaing in scrrptro n s
date back to th e 4ih ce n tury A .D . , an d th e lythic characte rs
are almost ide n tical with the Dravidian -Ve n gi alphab e t of
the same period. I n the 5th ce n tury A .D . , Budhaghosha,
the great commen tator of th e Buddhist holy scripture s ,
brough t comple te copie s of the Pita/eat an d the comme n taries ,
a n d also Hin du law b ook s , from Ceylon an d I n dia to
Ramar

‘

rr
‘

ra, the coun try of the Talain gs . I n th e sth an d 9th
ce n turie s Buddhism was almost suppre ssed by th e K in gs of
Pegu , who were z ealous Brahman s . I n the loth an d 1 1 th
ce n turie s the Burman s con que red the Talain g domin ion s
in the 13th , 14th . an d 1 5th ce n turie s the Mun s again gain ed
in de pe n den ce , an d Buddhism an d Talain g literature

A t the close of the 15th an d the b egin n in g of
Budhaghosha, acquired

great fame as a jurist he was called to the Courts of Pugan
an d the K in g of S iam to s e ttle diffi cult law dispute s . With
him b egin s the authe n ticated his tory of Burme se Dhamma
t hats . I have foun d a copy of the probab ly mos t an cie n t
version of the Man oo Sara extan t Budhaghosha tran slated
it as he himself expre ssly state s , from the origin al Talain gin to Pali an d Burme se “

I
, the hero Budhaghosha,
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de s irous of promot in g the in tere st of re ligio n , tran slated

faithfully. (accordin g to th e le tter) the Vagaru Dhammathat
writte n i n th e Talain g lan guage . The l alamg ve rs 1o n he
further states , was arran ged byWagaru (Wah - t a-roo l

,
aK ing ,

of Martaben , who b egan his re ign in the year 1 280AD .

As the text of the pre se n t ve rsion s of th e Man oo Sara

S ha'eNyaen an d the Manao Won n ma are based upon th e

text of the W tgaru ,
we can for th e pre se n t dispe n se with

the two mythical re ce n s ion s of the Man go Sara, which are

asse rted b y the Burman s to have b e e n composed at very
remote pe riods by Man usara -m.e n g

- te e , th e t h ird

Kin g
“

o f the
‘Pugan dyn as ty, who is said to h ave re igned

ab out 168 A .D. Th e Wagaru is ce rtain ly bas e d on th e

code s of Man u an d Yaj n avalkya, an d I do n ot h e s itate to

asse rt that Hin du law was first appropr :ated b y the t alain gs

an d accommodated to the ir social s tatus an d re ligio n . Th e

pre te n sio n s of the Burman s to th e posse ssion of origin al or

more an cie n t re ce n sio n s o f the Man oo Sara than the
W'

agaru is n o t born e out by th e ir history or the h istory of

the ir lite rature .

Th e Pali-Burmese versio n s of the Man 0 Sam , th e

Man oo Sara Shwe Myear, the Won n an a t he Dhumma‘hat

Ii i/ran Kya, the Wm i Tanya Pakn Tnan i, an d the M en u

Kyay have b e e n prepared un der th e succe ssor of A lompra
Zin -

pyoo
-mya

-sh in great ly e n cou raged th e revival of

lite rature : it was also he who caus t d about 250 San skrit

work s to b e tran slated in to Burme se .

From a pas sage in th e Man naWorm ma (Vo l . 1 , s 1 57) it
would app

ear that the compile r con sulted th e Man oo Rang ,

h e says :
‘

I n some o lde n scripture s , th e
‘

sapurn a
'

occurri n g
in th e g

ratha un de r comme n t is wron gly tran s lated b y

paramour.

"

Of} all Dhammathats which l
'

havc con sulted ,

i t is o n ly the Man oo Ran g which tran s late s th e passage

e rro n e ous ly with
“

paramour ,

”
The Man oo Rang appears

to m e to have b e e n th e first an d ce rtain ly n ot ve ry scho larly
at tempt to reduce th e prose te xt o f th e [Vagaru to vers e s

n e ith e r th e Burme se n or Pali exh ib it an y trace s of high age

wh ich would just ifyus to re legate th e age of the Mn n oo Re ng
to a more distan t period than the 1 7th ce n tury. The

reun io n we n ow poss e ss in a prin ted e ditio n is o lder than

the Won n an a, Man oo Thara Sh 'we Mye en ,
an d th e My en

Ky i ty, for the fo llowin g two reaso n s — tl i T he Talain g
Dhammathats con tain th e sub je c t mat ter divided in to t h e
tradition al 18 chapte rs ; they con tain n o admix ture from

Buddhis t hpiathtoo n s an d Zais , n or digre ss io n s on

Buddhist e th ics , n or e x tracts from th e Pitakas or



Budhag
‘

hosha
’

s comme n tarie s ; they appear to b e the

u n con tamin ated outgrowth , al te red somewhat an d adapte d
to the social status of th e Talain gs , of the (

“

origin al code s of
Man u. The first 18 page s of the Man oo
be e n added from aBurme se hpiathtoon , or“ de c ision s , a

bran c h of Burme se lawe lite rature extracted ire-m th e

J alakas , e spe cial ly the
‘

~Mahosadha an d Vidifur
avj ataka,

‘

m

which Bodhisat (th e future Buddha) appears i n th e capac i ty
o f a

‘ wise judge . H is de cision s have bee n comp iled / i n to a

s ort of code of pre cede n ts they have pre ce de d th e use

o f Man u
's Dhammathats amon gs t the Burman s . The

Dan /tuj ouflg hpiatlzloon ,
th e Ada

’

samu leha, Z
alakadewz ,

Zalzmen g , Upali , Kakaworman ameng hpzalhtoe n s are all

Buddhistic an d form th e most an cie n t portion o f the

Burme se law-lite rature . Th e re st howe ve r of th e Man oo

R eng fo llows close ly th e olde st re ce n sion of th e Man oo Sara
o f the 15 th ce n tury , an d doe s n o t con tai n th e

.

n ume rous
addition s to both th e Pali an d Burme se texts Wt h we fin d
i n t he Won /1am: Shwe Myee n an d M en u Kyoy . We can

safe ly put the age of th e Man oo Reng at about
.

200 years .
( 2 ) The Waun an a adduce s an d corre cts ce rtai n readi n gs
which occur. as far as kn own

,
on ly in the

'

M (moo R e ng .

Th e lau -book s compiled at th e close of th e las t ce n turymay
b e con side red as a compromise b e twe e n th e Burme se
hpiath too n s an d the Man us as in he rite d from th e Talain gs

“
t h e great bulk of the Talain g lite rature was de stroye d by
Alompra Th e Men u Kyay co n tain s

,
d ispe rsed be twe e n

spe cifical ly Man n ie e n actm e n ts
,
e xtracts from th e milmda

Par/ha
, from th e Mahosadha an d Vidhurajafakas , from

Budhaghosha s Visuddlzz
’

maggo an d the Samamapsadika. th e
sam e au thor

'

s comme n tary o n th e m apitakam (th e
Buddhist Code of Mon astic Discipl in e ) ; it is also a

sign ifican t fact that Budd hist prie sts had to some exte n t lost
th e ir pre rogat ive of be in g alon e re spon sible to th e san igha,
o r the assembled prie sthood , an d of be in g exempte d from
the rulin g an d . laws of se cular authoritie s . Zin -

pyoo
—mya

s hin suppre ssed by strin ge n t measure s the e te rn al quare llin g
o f th e Pun n as (Brahman s) an d pon egye e s at his Court , an d
in case o f crimin al tran sgre ssion s on part of membe rs of th e
Buddhist prie st hood

,
assume d th e powe r o f pun ishin g crim e

accordin g to the rules of Parajikan, that is , he de clared t hem
e xclude d from the prie sthood

, pun ish ed t hem as he wouldord i n ary layme n , an d had the laws regulatin g the con duc tof prie sts in corporate d in th e se cular law books
.

usiftttapztakam th e ' author of the M e n u Kyay e xtrac t thed i scourse of Yasodhara
, the wife of Gau tama, be fore he
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b e cameB uddhja, on the s even k in ds of wive s , an d in two

p lace s (page 343an d 357 ) h e give s legal importan ce to the
Kammavipako , i . e. , th e the ory of good an d badre sults of good
an d e vi l de eds . Kammavipako is a te chn ical te rm in Bud

dh 1s t e thics , with a de fin ite an d we l l -asce rtain ab le m ean i n g ,
wh ic h admits of n o empir1e in te rpre tation . Th e th e ory is
fully explain e d m th e cula Kammu Bhauga Sufta o r Subha

Sutfa
,
whic h iswe l l k n own an d p0p i ilaramon gst the Burman s .

I in se rt a ful l tran slation of th e Sutta. (S e e Supplem e n t ,
b ub/1a Sulfa) . A man marrle s a girl whose pare n ts are

n ot afflic t e d with an y he re ditary ch sease
,
suc h as le prosy

,

mad n e ss , can ce r, syph i lis , &c . , vi hich in the Wagaru are co l
le c t ive ly cal le d h in aroga, or was tmg d i sease s , an d pe rm 1 t ,

accordin g to Man n , sup e rse ssion of
, an d accordin g to th e M en u

Kyay, se paration from , t h e disease d wife . Th e girl , on
accoun t of bad de e ds m a form e r existe n ce

,
is doom e d to b e

attack ed
,
af te r h e r marr iage , b y ~le pro sy , or , af te r g ivin g b irth

to a ch 1ld , by madn e ss or can ce r , h e r n usb md 13 aware of
th e . cause of the d is ease h e may h imse l f succumb to it , h is
o ffsprin g wil l in h e rit it ; an d th e law al lows i n such cas e s
s e paration or supe rse ssion . A n in structive il lus tratio n ofth e
K ammavipak o occurs in th e M allan arada—J afuka F

f
Th e

(girl ) Rucha the n re lated what had occurred to h e r in form e r
birth s an d th e reason wh y she was n ow on ly a woman .

Fourte e n b irth s p re viously sh e . was a n obl eman , b u t an

adul te re r . I n th e n ext b irth sh e was again a n ob le th rough
t he powe r of pre vious me rit an d gave much alm s b ut

whe n sh e die d sh e had to leave th e me rit thus acquire d
like a m in e of wealth hidde n 1n the groun d , an d for h e r
pre vious deme rit she was born in th e Rowra h e ll

,
whe re

sh e
“ remain ed 2880 kot i of years . S he was n ext born as a

vigorous ram in th e coun try called Bh e n n uka again sh e

was a mo n k ey an d adraught bul lock t he n b0 1 n amon g sava

g
’

e s
,
an dwas n e ithe r a male n o r a female .

) Afte r th i s sh e

was th e dewi of the Sak ra K in g , th e n th e wife ofa lib ert in e ,
an d last of al l th e daugh t e r of th e K in g of M ith ila.

Accordin g to Man u an d th e Vish n u Sm riti , leprosy is the
re sul t of cr im e s of the h igh e st degree ; an in ce n d iary W l ll

b e pun ish ed withmadn e ss . (Compare the Subha Sufta with
th e chapters on Tran smigration

'n th e I n sti tutes of Vishn u
Sacred Books of th e E ast , Vo l. V I I . )

Th e Man or) Warn mma an d M en u Kyay co n tain also
n um e rous extracts from th e Samudrika lakshan am an d [ b i

(s tri) saslra, e spe cially whe n treatin g of th e physical q 1ali

tie s of wome n an d th e d iffe re n t kin ds of virgin s . Th e

Wan n a/ear re fers in
“

th e B urme se text (n o t in th e Pal i)



freque n tly to a se t o f books begin n in g with the yakam n as .

Zin -p
’yro -mya

- sh in , th e succe ssor of ‘A lompra, had ,
.

as

already stated, a n umbe r of San skrit works tran slate d i n to
Burme se , an d th e l ist of books begin s with Vopadeva

’

s

S an skr i t Grammar , an d co n tain s be side s work s on as tro logy,

palmis try , med1cin e , an d e rotics .

The Burme se have in past ce n turie s be e n z ealous Bud
dh ist s ,

“

the ir ways of l ife , the ir social an d private in stitution ,
are thoroughly Buddhistic . Th e Burme se fl at-worship is

g e n erally con side red as a remain s of aborigin al demon o logy,
but it is diffe re n t in kin d from that of n on -Buddh istic bu t
c ogn ate tribe s , such as th e K hyin s . The Burme se fairie s
an d spri tes of tre e s an d lak e s , th e tute lary n ats of c itie s

,

h ouse s , an d boats , the n agas an d ogre s , an d the mod e of

p ropitiatin g them, are refle ction s of the devas an d prakshas
o ccurrin g so freque n tly in th e Buddhist jatakas an d othe r
portion s of th e Sultapi/akam . Ve ryfew of Burme se n otion s

,

c ustoms , an d habits can with an y degre e of ce rtain ty b e

cal led n ative take n in the se n se of aborigin al an d n o n

Buddhistic the Burman s themse lve s wou ld repud 1ate th e
idea o f havin g st il l th e tatte rs of the ir form e r savage
con dition clin gin g to t hem . A l though the re b e n o

Buddh ist law of marriage ,
"

ye t there is n o justification in
lookin g upon Burme se marriage in an y othe r light than that
o f Buddhist e thics n ot so much as th e y are expoun de d by
t h e seve re asce tic Buddha, th e

“
exte rm in ator ,

"
as h e was

justly cal led by h is adve rsarie s , but as they we re in te rpre te d ,

a thousan d years afte r Gautama, in the comme n tarie s o f
Budhaghosha an d Dhammapala, who took cogn isan ce of the
e x 1s t1n g s tate of socie ty an d provide d a practical code of
moral discipl in e for the Buddh ist layme n

, whose status as
house holde rs had be e n so litt le rec

foun de r ofBuddhism .

Ogmsed by flu“

Gautama exc luded marriage from th e e ight s tage of a
man

’

s life in the
“
five silas

,

”
which are b in din g o n al l

Buddh 1st s ,
.

se xual in te rcourse is proh ibited ' but in the
c omme n tarie s

, the A brakmacariya, whe n re latin g to layme n
1 8 de fi n ed as adulte ry , forn ication

, an d o thei'
>

in ordin atd
s exual

.

pract ice s . As already stated, th e comme n tary to th eli ve Vi n aya books , the comme n tarie s to t he Suttapi lakamth e Vi suddhzmmaggo , and portio n s of th e j atakas , co n t i ijb ute large ly to the con te n ts of th
an d o th e r mode rn law-books .

e Wonana Man oo Kyay
Th e Talain g writte n
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in fe r that they had be come par t and parce l of the Talain g at
a remote pe riod , an d t hat Dhamm

'

atfhats have lo n g been in

us e . The Burme se l ite rary lan guage , which ofte n con tain s
50 pe r ce n t of Pali d e rivative s , has in corporated hai dlyan y
t e chn ical terms pe cul iar to the M e n u D l ammathats , an d
has n ot ye t be gun th e proc es s o f Burman iz in g

'

t h em Th is
appears to poin t to a b ut re ce n t in troduc tion an d ge n eral
use of th e Dhammathats , whic h in this ce n tury gradual ly
u surpe d th e place of the Buddh istic “

hpiathoon s . I n

Burme se historie s of l ite rature me n tion i s rare ly made of
D hammathats prior to the close of th e last ce n tury, from
wh ich we may in fe i that though Dhammathats may have
e xiste d , they we re b ut l ittle k n own .

SU PPLE MENT ]
Subha Sutta (as tran slated by Rev. Mr . Goge rly in Ceylon

British Royal Asia/1c Society J ourn al , 1 846

WHE N Bagamawas re sidin g n ear S ew ,at in the mon as te ry
foun de d by A n atha Pin diko at J e tawan v, a youn g man

n amed Subha, the so n of Yodeyya came to h 1s re side n ce an d ,
afte r a re spe ctfu l salutation , sat down . Be in g seated he

said ,

“ Ve n e rable Gautama, from what cause or by what
“ mean s is it that amon g man kin d some pe rso n s are in pros

pe rous an d oth e rs i n adve rse circum stan ce s P I t 1 5 se e n ,

Ve n e rab le Gautama, that som e me n are short lived, wh ile
othe rs live lon g ,

som e are much diSeased, Wh ile oth e rs
have good h eal th som e are d isgus tin g 1n appearan ce , while
o t he rs are beautiful ; some are without in flue n ce

,
while

othe rs are powe rful ; some are poor
,
wh ile others are ri' ;ch

some are ign oble , while othe rs are high born ; some are

wise , while oth e rs are foo lish ; from what cause , Ve n e rable
Gautama, or by what mean s is it that amon g man kin d
some are prospe rous while o the rs are in adve rsity

“
Youn g man , livin g be in gs re ce ive th e re sults of the ir

own con duc t : t he ir con duct forms the ir in heritan ce , their
birth , th e ir re lation ship ,

the ir circumstan ce s in life con duct
apportion s to livin g be in gs prospe rity or adve rsity.

"

“ I do n o t distin ct ly un de rstan d that which has be en
t hus briefly an d obscure ly spoke n b y the Ve n e rable
G autama ; wil l the Ve n e rab le Gautamab e please d to explain
fully the doc trin e wh ich has be en thus b rie fly stated so that
I may compre he n d it

If this b e your wish youn g man , atte n d care fully an d I

wil l explain it. Subha, th e son of Yodeyya, re p lie d ,

”
Le t
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I n this world a woman or a man is wrathful an d ve ry
passion ate ; if wh e n a fewwords are spoke n h e be come s
an gry , wrat hful , e n raged , an d maliciou s

, givin g way to
an ge r , hatred , an d discon te n t, upo n th e dissolution of h is
frame by death , in con seque n ce of t he con duct to wh ich he
has bee n so ful l y

“

accustomed h e wil l b e born in h e ll ,
wre tched, mise rab le , an d torme n ted , or if h e b e n o t born in
he l l , b ut ifhe again be come aman , whe reve r h e mayb e born
h e wil l b e ill-favoured . The pat h which l eads to uglin e ss is
t his to b e wrathfu l an d pass ion ate wh e n a few words are
spok e n ,

to b e an gry wrathful , e n rage d , an d
'

malicious ,

givin g way to an ge r , hat red , an d discon te n t .

“
I n this world awoman or aman is n e ith e r W1 athful n o r

passion at e , b ut whe n much provocatio n i s give n is n o t an gry ,
wrat hfu l , e n raged , n or malic ious , an d doe s n o t give way to
an ge r , hat red ,

or discon te n t he . in con se que n ce of the co n
duc t to wh ic h h e has be e n so ful ly accustomed , upon th e
disso lution of his fram e by death wil l b e born in heave n in a
state of happin e ss or if h e b e n o t born in heave n , b ut if h e
again b e come aman , wh e reve r h e may b e born h e will b e
beautiful . The path for obtain in g pe rson al b eau ty is to b e
fre e from an ge ran d passion eve n whe n much provocation is

give n to b e n e ithe r an gry , wrath ful , e n raged n or mal ic iou s ,
an d to avoid givin g way to an ge r , hatred ,

an d discon te n t .
I n th is wor ld awoman or aman is an e n vious p e rson ,

jealous of th e prospe rity, hon our , an d i e spect e n joyed by
“ oth e rs

,
an d d issatisfi e d an d an n oye d at perce ivin g the se

mark s o f ho n our co n fe rre d o n others this pe rson
,
in co n se

que n ce of t h e con duct to wh ich h e has be e n so full y
accustomed

,
upon th e disso lu tion of his fram e by death ,

wil l b e born in h e ll , wre tch e d , mise rab le , an d torme n te d
or it h e b e n ot born in he l l

,
but if h e again be com e a human

be in g , wh e reve r h e may b e born he wil l b e de stitute of

powe r an d in fluen ce . Th e path wh ich leads to ade stitution
of in flue n ce is to b e e n viOus , jealous , dissatisfied , an d
an n oye d at th e prosperity , hon our , an d re spe ct e n joyed by
othe rs .

I n thisworld awoman or a man is n o t an e n vious pe r
son

,
is n e i t he r jealous , dissatisfied , n or an n oye d at th e pros

pe rity, hon our , or re spe ct e n joye d by othe rs ; this pe rson ,
in

con seque n ce of the con duct to wh ich h e has be e n so fu l ly
ac custom e d ,

upon th e d issolution of h is frame by death wil l
b e born in h eave n in a state of happ in e ss ; or if h e b e n ot

born in heave n , but if h e again be come a human be in g ,
wh e reve r h e may b e born h e wi ll b e possessed of e xte n sive
powe r. The path for th e attain me n t of great powe r is to b e

2
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fre e from e n vy , an d to b e n e ithe r jealous, dis satisfied ,
n or

an n oyed at the prosperity, hon -our
,
or re spe ct e n joye d by

others .

I n this world awoman or aman doe s n o t g ive to Saman as

an d Brahman s m eat , drin k , garme n ts , a con ve yan ce for
trave llin g , flowe rs , perfume s , oin tme n ts , a couch , a cham

b er, a lamp th is pe rson ,
in con seque n ce of th e con duc t to

which h e has be come so ful ly accus tome d ,
upo n th e disso

lution of h is frame by death wil l b e born ln -he l l , u re tched ,

‘

mise rab le , an d torme n ted or if he b e n o t born in he ll , but
if h e agai n be come a human be in g , whe rever he may b e
born h e wil l b e poor . Th e part leadin g to pove rty is to
omit giving to Saman as an d Brahman s meat , drin k , c loth
in g , a con ve yan ce , flowe rs , perfume s , an d o in tme n t-s , a
couch , a chamb e r , an d a lamp .

I n this world aWoman or aman give s to Saman as or
Brahman s meat , drin k , cloth in g , a con ve yan ce , flowe rs ,
pe rfume s, an d oin tme n ts , a couch , a chambe r , an d a lamp
th is person , in con seque n ce of the con duct to wh ich h e has
be come so ful ly accus tome d , upon the disso lution of his
frame by death will b e born in heave n in th e e n joyme n t of
happin e ss or if he b e n ot b orn in heave n , but if he again
b e come a human be in g, whe reve r h e may b e born h e wil l
be rich . The path for th e attain me n t of riche s is to give to
S aman as or Brahman s meat , d rin k , clothin g, a con ve yan ce ,
flowe rs , pe rfume s , an d oin tme n ts , a couch , ac hamb e r , an d
a lamp .

I n this world a woman or aman is proud an d haugh ty,
n o t wors hippin g those who ought to b e wcrshipped , n o t

risin g from the ir seat in th e pre se n ce of th ose wh o should
b e thus reve re n ced , n o t reque stin g thos e

'

to -b e seate d who
are worthy of t hat hon our , n or removin g out of the pat h
whe n em i n e n t p e rson s approach , n ot treatin g with hosp i
tal i ty , re spe ct, an d reve re n ce those who sh ould b e thus
re spe c ted ; this pe rson , in c on se que n ce of the con duct to
wh ich h e has be e n ful ly accustome d, upon th e dissolut ion
of his body by death will b e born in he l l

, wre tched , mise r
able , an d torme n ted, or if he b e -n ot born i n he ll , b ut if h e
agai n be come ahuman b e in g, whe reve r he may ;b e born h e
wil l b e of ign oble birth . Th e p ath which leads to an
iign oble bi rth is this th e be in g proud an d haug

ht
y, n otwo rsh ippi ng thos e who ough t to b e worsh ipped , n ot risin g

up in the pre se n ce of t hose wh o shouldb e t hus reve re n ce d
n o t o ffe ri ng as eat t o those (worthy of that ho n ourz, n o t giving‘

th e path to emin e n t pe rso n s
, n ot treatin g with hospitality

re spe ct , an d reve re n ce those who shouldrb e t hus re speg tedi
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I n thiswo rld awoman or aman is n o t proud n or haughty,
b ut worship those who ough t to b e worshipped , rise s up in
the pre se n ce of tho se who should b e thus reve re n ced , re

que sts th em to b e seated who are wor thy of that hon our ,
gives the path to em in e n t pe rson s , an d treats with hosp i
tality , re spe c t , an .d reve re n ce those who should b e thus re s
pe c ted this pe rso n , in co n seque n ce of the con duct to which
h e has be e n so ful ly accustomed

,
upon th e d isso lu tio n of

h is frame by death will b e born in heave n in th e e n joyme n t
of happin e ss ; or if he b e n ot born in heave n

,
b ut if h e

again b e come ahuman be in g , whe reve r he may b e born h e
wil l be of h on ourab le pare n tage . Th e path fo r obtain in g
ho n ourable pare n tage is th is , n ot to b e proud n or haughty ,
to worship those who ough t to b e worshippe d ,

to rise up in

th e pre se n ce of those who should b e thus reve re n ced ,
to re

que st them to b e seated who are [worthy of that hon our , to

give th e pat h to emin e n t pe rson s , an d to treat with hosp i
tality , re spe ct, an d revere n ce those who should b e thus re s

pe cted.

I n t his wor ld awoman or aman doe s n ot wait upon a

Saman a or a Brahman to e n quire of him say in g ,
sir, what

con st itu te s m e rit an d what d em e rit What act ion s are
crimin al an d what are in n oce n t What thin gs ough t to b e
don e an d what le ft un don e What action s are those wh ich ,
if don e , will produce p rotracte d distre ss an d wre tche dn e s s ?
Or what are those wh ich wil l b e productive of le n gthe n ed
tran quillity an d happin e ss This pe rson , in con se que n ce
of th e con duc t to which h e has b e come so fully accustome d ,

upon th e d issolution of h is frame by death wil l b e b orn in
h e ll , wre t c he d , mise rab le , an d tormen te d or if h e b e n ot

b orn in he l l , but if he again be come a h uman be in g whe r
eve r h e may b e born h e wil l b e de stitu te of wisdom . The

pat h to me n tal imbecility is th is , to n egle ct to wait upon a

Saman a or Brahman for the purpose of e n quirin g of him
sayin g , sir, what con st itutes me rit an d what deme rit
What action s are crimin al an d what in n ocen t What

“ t hin gs ought to b e don e an d what le ft un don e ? What
action s are those which

,
is don e , wil l cause me protracted

dist re s s an d wre tche dn e ss , or what are t hose which wil l b e
productive of le n gth e n e d t ran quil lity an d happin e ss

I n t his world awoman or aman waits U pon a Saman a or
Brahman an d e n quire s o f him , sayin g , s ir, what con stitute s
me rit an d what deme rit ? What act ion s are crim in al an d
what are in n oce n t ? What th in gs ough t to b e don e an d
what le ft un don e What action s are those which , if don e ,
wil l cause me protracted distre ss an d wre tche dn e ss ? Or
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what are those wh ich wil l b e produc tive of le n gthe n ed tran
quil lity an d happin e ss Th is pe rson , in con seque n ce of
the con duct to wh ich

"

he has be come so fully accus tomed ,
upon the dissolution of h is frame by death will b e born in
heave n in the e n joyme n t of happin e ss . Or if h e b e n o t born
in h eave n , but if h e again be come a human be in g , wh er
eve r he may b e born he may b e posse sse d of great wisdom.

“
Th e path for th e attain me n t of great wisd om is this : to
wait upon a Saman aor Brahman for the purpose of e n quiry ,

sayin g, sir , what con stitute s me rit an d what deme rit
What action s are crimin al an d what are in n oce n t ? What
thin gs ought to b e don e an d what le ft un don e What ac
tion s are thos e which , if don e , wil l cause me protracte d dis
tre s s an d wre t chedn e ss Or what are those which will b e
productive or le n gthe n e d tran quil l i ty an d happin e ss ? Thus
youn g man th e co n duct (or path ) productive of s hort
n e ss of life leads to a short life the co n duc t produc tive of

le n gth of life leads to lon gevity . Th e con duct productive of
con tin ued s ick n e ss leads to astate of disease

,
an d that which

is productive of uglin e ss leads to a d isgus tin g ap pearan ce
an d that which is productive ofc ome lin e ss leads to pe rson al
beauty . Th e con duct productive of l itt le in flue n c e leads to
astate d e stitute of powe r , an d that productive o fgreat in flu
e n ce leads to a state of great authority . Th e con duct pro
ductive o f wan t leads to a state o f pove rty

, an d that pro
ductive of weal th leads to opu le n ce . Th e con duct pro;
ductive of low birth leads to ign oble paren tage ,

an d that
productive of hon our leads to a n oble birth . Th e con duc t
product ive of ign oran ce leads to a s tate of m e n tal imbe cil
ity, an d that productive of k n owledge leads to a state of
wisdom . Livin g be in gs re ce ive the re sul ts of th e ir own
co n duct t he ir con duct form s the ir in he ritan ce , th e ir birth ,

t he ir re lation ship , the ir cirum stan ce s in l ife co n duct
appo rtion s to livin g bein gs prospe rity oradve rsity . Whe n

Guatama e n ded th e discours e Subhawarm ly expre sse d h is
admiration an d embraced th e Buddh ist faith .



NOTE S ONB U DDH I S T LAW

MAR R IAGE

A t ran s lat ion of t h e te x t of t h e C h apt e r on Marr iage in t h e M an oo
W on n un a Dhammat hat as e dit e d by M oun g Te t Too in Burm e s e ,

wit h Not e s b y J oh n J ardin e , E s q . , Bo . C .S , J udicial Comm is
s ron e r, Brit is h Burma, an d Remark s by Dr . E Forch h amme r ,

Profe ss or of Pal i.

S . 105 Whe n so n s , daugh te rs , gran dch ildre n , great-gran dchildre n
a n d male s lave s an d female s lave s are n o t g ive n in marriage b e fore
th

f

e c

l

omp le tio n of th e sixte e n th year . th e se xual ac t shal l n o t b e cal led
;a n u t .

Not ! .
-Much of this chap te r is based on th e an c ie n t Hin du law : c g , in th e

ococ

t

t

j

e o f Man u th e fo l lowin g te x t shows that a g irl shou ld b e marrie d b e fore
»pu e rty n

Reprehe n sib le is th e fathe r who give s n ot h is daugh te r i n marriage at the pro
‘
p e r time .

" Wh e th e r th e th re e Burme se forms of marriage are de rived from th e

Hin dus
“

! am un ab le t o con jecture th e ab se n ce o i dis tin ct ce remo n y, such as the

tak i n g of th e seve n s te p s , an d th e
'

ab se n ce of sacrame n tal ideas , make it more
d ifficu l t to de termin e th e e xact poi n t at wh ich th e s tatus of husban d an d wife
b e g i n s A t Hin du law th e re was some di ffere n ce b e twe e n th e i iob le r an d m ean e r

dorms as tO i rrevocab i l ity . (S ee tex t 1 77 an d o the rs in Co le b rook e ,
Vo l . 2 1 Th e

h ab its o f th e p eoplc i n B ri tish Burma are chan gin g un de r th e in flue n ce o f Bri t ish
laws an d Courts wh ich have in te rfe re d W i th th e pair/a potesfas , th e o ld sui t for

s educ tio n , th e righ t to s pe c ific p e rforman ce o f co n tract of marriage ,
th e pecun iary

ame rceme n t for rape , an d the law o f m n n te n an c e . I me n tion th i s b e caus e in

British Burmaman y peop le speak as if th e law of th e coun try we re s t i l l th e same ,
.as that in force i n t he K i n gdom of B urma. A s to th e rural view,

of marriage
b e in g an in s titu tion as we l l as a co n trac t , an d th e powe r of H i n du pare n ts to c o n

g ract
'

th e ir ch i ldre n i n marriage , s e e th e judgme n t of We stropp C ] . m S idlin

zt apa vs S idava, l . L . R . 2 Bombay, 624 .

S . 107 . I f a youn g man has sexual con n e c tion with an adul t
w oman he should tak e h e r for h is W ife , an d if, n ot b e i n g

o n good te rms , h e wishe s n o t to remain , h e shal l pay the pric e of th e

s exual con n e ction b ut as th e price of a putsoe (sk irt ) is lowe red b y

i ts b e in g alre idy s t itc he d so j udg i n g th e pr ice of the sexual con n ecti on

accordin g to th e four pa te sas , th e payme n t to b e give n should b e

two-th irds o f th e p rice .

R emark s .

—Vl a-lia-b e -da-tha-law-

ye t or rath e r Mahapadcs i l uyyut , mean th e four
Mahapade sas Th e Burman s , in appraismg th e i n lue

o f an y
thi n g b ough t or acquired ,

W i l l say :
“
C on siderin g th e t ime

.

it , k z
'

t la),

t h e place i i , de sa) . (wh e n an d wh e re a th in g has b e e n bough t or acqmred or an

«e ve n t occurre d ) , its in tri n s ic value as a p ie ce o f propcrxy lm ,
dhan am ), an d th e

pr ice (iv, aggham ) at wh ich it has b
e e n acquired , i ts val -e can b e put down at

S uch an d such a p ice . T h is is c t l le d .n ak i . i g th e value o r p ice of a th i n g accordin g
to th e fo i r pade sas or Hahapade sas (k z

'

i la, de sa, dli an ain ,

_

agghain ) I would

t ran s latc the passage
th is : (but , as th e price of a putsoe i s lowe red by b e i n g

~already stitch ed (a is worth le ss than a virgin ), so
'

iudgin g ,
th e pr ice

o f t he sexual co n n eC
'

ion accordin g to th e four padesas , th e pay me n t to b e g ive n

s h ould b e two -thirds of th e price .
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S . 108 . I f aman aban don s h is wife an d b e come s a rahan y
.

an d

if an o th e r man take s that man
'

s wife , th e re is n o fault ; b ut if the

first husban d , kn owin g that fac t , h eccme s a layman ,

han ded ove r to h im in th is way if a man re peate dly b e come s a

rahan e igh t time s an d al te rn ate ly b e come s a layman , th e Wife

is v uit te d of fault ; she has a righ t to l ive with a secon d hus
ban d if.

she wish e s , b ut seve n re pe t it ic n s mus t b e waited for. Thus i t i s

ordain e d in some o lde n scrip ture s .

Note .
—Thr mode of admission to the monas tic o rder of rahan s i s fullf

describ ed in Bish op Bigaidet
'

s Legen d of Gautama. l n Bk . 5 , 3. I 7 o f th
e

M en u Kya) it is ‘
said that the wife n e ed o n ly wait seve n dai s an d may th e n tak

s‘

an oth e r h usban d, wh ile th e rahan be com in g layman again al te r seve n
‘

da
_
\ s ha

.

n o righ t to rec laim h e r The se rules are embodied in S parks
'
Code . in th e Pall

an d in s . 1 40 of th e Man oo T/mra ShwaMi ce" th e rule is s tated as in th e warm th “:

Two Native J udges , 00 Wike an d Moun g Htin e , say th e
.

rule of th e Memo

Kyay is con formab le to prese n t cus tom . M oun g Htin e recon ci le s the two ro les

as bo th imph in g that th e man is n ot to b e con sidered as a rahan un ti l he has

shown h is vocation to the holv order by l it/in s: at least se ve n days in t h e mo raste ry,

or by adoptin g its tules at last after bein g attracted seve ral t ime s
.

to re turn ‘to the

world . Moun g H tin e adds that th e Ab bo t W i l l n ot rece ive a sh i n Dr pos tulan t, if

amarried man , un ti l afte r in quiry it is ascertai n e d that h e is n ot in deb t an d that
his wi fe has n o ob jectio n s .

R cmarks .
— The Burmese tran s lation g ive s th e Pali correct ly, but i am unab le to

trace the passage in
"
o lde n scrip ture s t r an ywh e re e lse . The ru le in Meow

Kyny, Bk . 5 , s . 1 7 . is ge n e ral ly give n . 8 . 1 08 does n ot occur in the W"
.

aru .

A man may b ecome a r
’

ahan , or e n te r th e mon as tic orde r, th o n g his Wife
obje c ts ; but a wife must have th e con se n t of he r husban d if sh e wishe s

,
to~

becom e a nun n ume rous in stan ce s occur in th e t mmafadm atthu an d the

J atakal .

S . 109. S on s and daughters already give n away in marriage

(938000510are each in dividual ly re spon s ib le ; an d eve n if th e re is .

a loss , the husbandan dwife , two p e rson s , can n ot claim from the moth e r

an d fathe r ; an d eve n if the g irl b e th e daughter of a k in g , o n ly the

husban ds to whom th e moth e r an d fath er have give n the g ir ls posse ss.

con tr o l o the r person s do n ot posse ss such con tro l . I f th e wife is.

lost , or is de stroyed, the husban d b ears the h usban d
’
s burde n , an d.

if th e husban d is los t , or de s troyed, th e wife b ears it.

S . 1 10. I f daughters give n in marriage an d livin g in a se parate

house should fal l ill an d th e husban d doe s n o t cure he r , an d the

mo th er an d fath e r give an d se n d h er eatab les , an d the mo the r an d

fathe r cure h er, an d the sore s leave h er an d disapp ear , th e n , if the

husban d wan ts that wife back , h e must pay to the mo ther an d father
all the e xpe n se s of th e il ln e ss .

Nata— Th e hu
'

sban d is boun d to main tain an d che rish a disease d wife
tsre paragraph 57 ofmy firs tNo te on marriage an d sec tion [ 15 b e low) .

The re are e igh t mo tive s for givin g daugh ters in marriage
the assertion that th e man is of h igh family
a promise to make pre se n ts in re turn
a promise to do some b us in ess or other
a promise to discharge some impor tan t se rvice
the fac t that threats have b e e n sprk e n

a promise to do s e rvice in side th e house

a promise to cure a dis eas e an d

mutual wish .
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Nut ty— Th is s tateme nt of motive s in ducin g the paren ts of the girl to give her
i n marriage is n ot foun d in th e M en u Ki ay , an d much df the foll owin g
t ion s 1 8 also n o t f0un d t he re . Th e reader wil l n o tice the app lication of th e

maxim factum val et , th e dis lik e to dis turb an un ion afte r con summation has
tak e n p lace , the e n deavour otherwise to de feat frard, an d to make false pre te n ces
the

“

subje c t of damage s . My pre se n t impre ssion is t hat this an d th e cogn ate
S e ction s deal with Burman cus tom s rathe r t han Hin du law .

S .

.

1 1 2 . Th e daugh ter is g iven in marriage because of the s tate
men t i n t h e p re sen ce of th e e lders that th e man is of h igh race .

I f
n o t of h igh race as s tate d , t h e re is a right to take back th e daugh t e r .

Note — 1 he law de fin in g d iffe ren ce s of t an k an d some curious ce remon ial
p rovn ion s are foun d in the begin n in g of th e 6th Book of th e Me n u Kyn yl ;
an d th e re are man y al lusion s e lsew here . A s l e gards the scale in whit h damage
are calcu late d , se e 5 . 9 of t hat book

8 . 1 13. Because it is p rom ised in the p rese n ce of the e lde rs that

p re s e n t s wil l be made in re turn , th e daugh ter wh o is l oved is give n
to the lover . I f he g ives accordin g to h is p romise t he p re se n ts are

got , it h e does n o t give t hey are n o t go t , be cause th e gir l has already
had sexual con n ec tion .

No te — Th e tran s lation is difficult. but the mean in g se ems to me the same as

in section 16 of the oth Book of the Me n u Kyay, n ame ly, that if th e girl
'

s pare n ts

do n ot deman d the promise d pre se n ts at th e time of th e gixin g (paiz a) of th e girl ,
they s hal l n ot afterwards obtain th em . Th e marriage havin g be e n con summate d
is n ot to b e an n ul le d for me re breach of con tract wit h th e girl ’ s pare n ts S e e also
sect ion s 20

,
23, an d 24, wh e re th e same reason is p ut forth .

S 1 14 . Becau s e , in the p re sen ce of th e e lde rs , a promise to do

some bus in ess was mad e , if the gir l who is loved is give n , three years ’

se rmce mus t be don e t o the mot he r an d fathe r in t he mother an d

fat her 's h ouse .

Note - Th is an d th e fo l lowin g s e c tion d iffe r somewhat from s . 20 of Bk .
6 of th e M e n u Kj’ay, whe re th e re is n o fixe d period of se rvice , but spe cial co n

tracts are re fe rre d to . S . 1 1 7 is 3 1 ab strac t s tateme n t of the las t part of that s
.

20

to W t h pe rhaps th e iu fc re n ce is m i de . S . 38 o i Bk . 1 2 deals w i th se parat i on
from wive s ob tain e d in re turn for be n e fits con fe rre d , n ame l y . savi n g of life , curin g
diseas _ . i e lie vin g in t roub le , or ass istin g in busin e ss . Th e be n e factor is n ot to

mak e a ”
e ar an d o n t ' iat accoun t , th e ob ligat ion be in g app i re n t ly can ce lle d by

th e marriage .

8 . 1 1 5 . I f because of a p romise in th e p rese n ce of t h e e lde rs to

p e rform some impor tan t se rvice the daughter is g ive n , the g ivin g i s

a good gwmg . But if again t he re is n o t awil lin g n ess to give the g ir l ,

the mother an d fat her must pay the p rice (0805033) of th e daugh te r
’

s

body to t he son of t hat good man .

R cmar'cs .
— Th e Faii te xt run s thus . Karissam para sammukhc , vatva din n a

sudin n akam sace asamachan dakam , aggham tassa dade n ti te .

_

tL it . tran s . ) I t shal l
“
b e

‘

don e
’

in th e pre se n ce o f o the s havmg said , the g i ve n a good give n . I f
un e qua

l l
y
d es irin g , th e price of h er the y

_
g ive to h im .

l i becai se of a prom i se

in the pre se n ce of othe rs to pe rform a se rvice (the daugh te r ) i s g ive n , the g l i mg

l S ag
ood (givin g ) but tf they should de srre i t othe rwi se for chan ge the ir mi n d) ,

t h
e y must give h im the price of h e r (body). The re I S n ot hi n g I n t h e Pal i t e xt of
a good man

'

s son .

8 . 1 16 . On accoun t o f threats t here was a givin g of a daugh ter .

Fo rme r wise me n have p oin ted out t hat , when the fears have ceased ,

t hat daugh te r may be taken back .
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S

1
I quote th e fo l lowin g te x ts 1 70 an d 1 72 from Co le brook e

’

s Dige s t of Hin du
aw

Man u .
— Th e damse l in de e d whos e husban d shal l die afte r troth ve i bally p l igh ted

b ut be fore con summat ion , h is i ro th e r shal l tak e in marriage .

I t a n up tial gratuity have actual ly be e n give n to a damse l, an d h e who gave it
sho

r
ld

,

die b e fore n arriage , th e damse l shal l b e married to his brothe r i t sh e con

se n

Q

The Spe cific Re lie f Act fol lowin g
'

decision s of th e In dian H igh Court for
b ids th e C om-

ts to di re c t spe cific pe rtorman ce of a con trac t to marry : but i n
British Burma sui ts for damage s for breach of such a con tract are occas ion al ly
brough t by Buddh is t wome n .

S . 1 2 1 . The mo the r an d fathe r should n ot give t he ir daughter
be fore the givin g an d re ce ivin g of th e p resen ts ; i f th ey happe n so to

g ive , such givin g is Vi ron g , for t he daugh te r has en dured sexual con
n e c tion . Th e son -ih - law g ive s the p re se n ts t here is a right t o such
p resen ts on ly as have be e n give n . I f th e ar tic les are n o t give n , t hose
ar t ic le s shal l n o t be go t , to : t hose ar ticles we re n o t g ive n b efore
han d . S uch is t he order .

S . 1 22 . A fter t he mo th e r an d fathe r have p lace d t he ir so n an d

daugh ter in marriage (li te ral ly in a house of their own ) an d pu t them
amon gs t e s tab li sh e d married peop le en lis tin g them i n th e cate
gory of peop le with hous e ho lds ) , if they on ce again take the m an d

g ive t hem in marriag e , such an ac t is n o t t hat of mother an d tathe r ,
b ut of o ther person s . I f a daugh te r already g ive n b y mothe r an d

fathe r goes wron g wit h an othe r man , an d - if the husban d to whom
sh e was given has had n o se xual in te rcours e , that daught er shal l
r e turn th e p re sen ts given for se xual in tercourse . l f sexual in te r
c ourse has already take n p lace wi th the husban d , she s h al l re turn

doub le t h e p re s e n ts . A woman ob tain e d th rough a go -b e twe e i i ( 1 e ,

a n egotiator or brok e r of marriag e s who brin gs e lig ible re rs t us t o
n otice of each - o t her or th e pare n ts , J a woman ob tai n ed b y mutual
c on se n t , a woman given b y mother an d father, “ ith such thre e k in ds
of women th ere may b e se xual con n ec t ion . I f the re is n o t a W l S ll to
remain t oge ther , t he pric e of th e body shal l b e g iven

I f t he m i n does n o t W i sh to remain , he shal l n o t ge t th e p re se n ts
an d ar t icles ; in other words

,
the g ir l may re turn to h e r pare n ts

’

h ouse af te r th e period of t hre e years t hat woman become s fr e e from
t he s tatus of be in g the wife of t hat good man

’

s so n . i t the daugh ter
g iven by th e mo th er an d father ceases to like the husban d , double
t he p re sen t s mus t be take n .

Nata— Th e matte rs h e re discusse d are me n tion ed i n th e M en u K i
'ay As

re gards th e firs t se n te n ce . the fo l lowin g e xtract fr om s . 3) of Bk 6 s tates
th e rule about euiaiiC ipat ion of wome n by marriage If a woman b e aWidow
Or divorced from h e r husban d an d she marry the man of h er choice ,

h e r pare n ts ,

guard ian s , or re lative s have n o right to in te rfe re to preve n t i t le t the woman u ho
has already had a hus ban d tak e th e man of h e r choice . I f sh e has n e t e r had a
husban d , sh e shal l have n o righ t to tak e on e W i thOi t the con se n t of h e r pare n ts o r
guardian s . Th e s econ d s e n te n ce re late s to th e subje ct d iscussed i n s

:
lo o f

Bk . 6 , whe re a diffe re n t rule of comp e n sation is give n . The n the thre e k i n ds of
marriage s are me n tion e d as in th e o the r book s (see my firs tNote )

The remai n de r of th e section un de r comme n t is obscure . I t appears to me to mix
5 . 1 7 o f Bk . 5 with s . i s of Bk 6 of th e M e n u l oan

— St e Paragraph 54 Of my 5”No te an d parag raph 29 of my se con dNote , as we l l as paragraph 13) of th e l l ou
uaua be low. Th e ge n e ral rule de rive d from Hin du law se ems to b e that a wi fe
d e serted b y h e r h u: ban d afte r cohabitation . Or a nu t . wh o aftc i coh i

‘

b i tat ion

d e s e rts him , as o fte n happe n s through quarre ls , in d g "35 b-V k t ) h e r pare n t s house
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is n ot at liberty to marry an y otherman un til aperiod of th ree years h
as exp ired.

As stated by san dford, J . at page
‘ l o of his Rul in gs ,

‘

thre e years ab s en ce , with

n eglect on th e par t of the husban d to provide the Wife Withth e mean s of sub sis

te n ce , is re quired to give the wife the right o f re
-marn age . Th e e xce ption s wi ll

b e worl d in th e diffe ren t t exts. The re strictio n is importan t in the di scussxon

about err-pu t ts divorce without any cause , an d being apparen t ly un k n own to

man y Burm e se wome n , their refusal to ackn owledge the i r h
usban ds afte r an an gry

departure to th e pare n ts
'

house ofte n leads to murder. The rule 18 re i te rated i n

s . 165 b v-low, and is also stated in the Man oo Thara Shi m: Myron as fo llows

in s . 139 —
“
A person give n in marriage by the mothe r an d father after

“
livin g in a s eparate h ouse goes back to the mother an d fath er

‘
s house . The n if

th e husban d doe s n o t for about three years give an ) t hin g for purpo
ses of cloth i n g

an d main te n an ce , she after th e thre e years b ecome s fre e from go i n g
up the house

from th e status of wife , if sh e so choose s , If the man has to go to a

battle . s ix years if in search of charitab le de eds, e ight years if m pursui t of

learn in g , te n years must b e awaited . Be yon d the aboveme n tion ed pe riods the

wife is fre e ; within th e aboveme n tio n ed pe riods there is n o fre edom . I f tak en

cap tive with in the abovemen tion ed pe riod , the person who ge ts th z woman 18 the

on e en tit led. The reason is because the woman was take n away from th e battle

fie ld.

" Th e word tran slated
“
captive is thon glrt ; an d in put tin g a s e n se on the

last part of th e above extract from th e S h-we Myem t have b ee n guided b y s .

of Bk . 1 2 of the Men u Kyay, where th e thon g-

ya, pan
-

ya, an d le t -ya Wive s , or

wive s take n m war, are de scrib ed . S e e also Bk . 7, s . 25 , at page 198 of

Richardson
'
s edition . 8 . 274 of th e S hwc Myaeu distin ctly asse rts that if the

wife of a capt ive husban d marries an oth e r man within the pe rioc. the n if the

seco n d h usban d k n ew of th e forme r husban d
’

s captivity , the former h usban d ge ts

back h is wife an d the other man lose s the pre se n ts . Both s . 275 o f t he S hwe

Myeen an d s . 7 16 of the Womum a as se rt the righ t of the own e r to recove r

h is chil dre n ,
wife , goods , and slave s wh e n th ey have b e e n tak en in war . S . 33

of Bk . 6 of the Menu Kyay is also clear on the same sub iect .

I must h ere remark that th e Wormana an d S hawMyem con tain hardly an y

allusion s to th e th ree k inds of wives tak e n in war. Some learn ed Burman s have

assured me that th e Men u Kyoy deals with circumstan ces caused by wars b e twee n

the Burman s an d Arakan es e an d Dr. Forch hammer has thrown out a sugge stirn

that th e con que st of th e Talain gs by th e Burman s un der A lom pra may have

greatlv affected both law an d custom . Some future scho lar wnll pe rhaps avail;

h ims e l l of th e se hin ts in settlin g th e age of th e Men u Kyay. A s corre spon din g

e nactme n ts are n ot to b e foun d in th e Hin du S hasters , the Burman s are l ik e ly

e n ough to b e righ t in giving a rece n t an d local orig in to that part of Bk . 1 2 of

th e Me n u K yay . S ee Dr. Forchhamme r
’
s remarks on s . “4 be low .

I am in clin ed to thin k that the section un de r commen t implie s that each of th e

thre e te rms of marriage is valid, an d that the con se n t of th e youn g peo ple b e in g
immate rial whe n the marriage is of the first an d most hon ourab le form, i .e . , b y

givin g of th e pare n ts , they . th e youn g coup le are b oun d by it. Th ere is n o me n tion

in th e Womzan a or the Shwe Myem of th e doctrin e o f s . 13 of Bk 6 of t he

Men u Kyay that the girl may an n ul th e co n tract by run n in g away th ree times
fro m h er husban d

’

s to her paren t s
‘

house , or the s imilar doc trin e of s . 22 that

she may s e le ct he r own husban d b e fore marriage by s lopin g with h im th rt e time s .

(See paragraph 9 an d followin g paragraph s of my firstNote . ) I n th is an d other

re spe cts alreadv n oted the Men u Kyoy is more lib eral . The maxim that th e pare n ts

are own e rs of the chi ldre n is suspe n ded wh en they can n o t con trol th e ch ildren .

On th is poin t se e 3. 127 b e low. E ve n a. 106 o f the Won n an a imp lies that the

pare n tal powe r of con tractin g should b e exercised b efore th e ch ildre n are 1 6 years of

age . An y on e who discusse s such poin ts with Burman s wilt fin d it difficu lt at first
to ge t a clear an swer to the ques tion wh ethe r the con tract made by th e pare n ts can
create th e status of husband an dwife wh e re on e of th e Chi] ‘l re n ab solute ly re fuse s

con se n t . The ult imate re ply is usually in the n egative . Similar que stion s have

puz z led th e comme n tators on the Hindu law an d difficul t case s ab out th e

commen cem e n t of th e married s tatus may easily arise : S ec tion 23of th e Men u
A

’

yay deals w ith an irregular an d lawle ss proce edin g , which , if th e girl wh o e lope s

is ‘un de r that age , might, eve n un de r o ur Pe n al Code , b e crimin al, I n a case

Qr. Fo rchhamr
ne i

'

state s that th ere is n oth in g about this doctrin e in th e Wagam or

Wi n sT
sayaPakaL am . i t is , in his b e lief, an in stan ce ofan exclusively Burmes e (n ot

Talai n g or Arakan e se ) custom , con sti tutin g a source of Buddhist or Burme se law.



t 7

rece n t ly b e fore me from Pegu th e pare n ts an d e lde rs arranged with th e youn g
coup le

‘

s co n se n t that t hey should live toge the r an d b e come man an d wife , an d
we re doubt less scan dah z ed wh e n th e youn g

'

love r was con victed an d se n t to p riso n
Th e se c t ion shows that a judic ial i n te rpOs it ion preceded th e act o f marriage . Th e
Words of this s ectio n an d of sect io n 15 ab out the g ir l g ive n in marriage agavn st
h e r will do

:

con vey th e impressum that. e ve n afte r co i ns ummation , the oman has
a righ t to in s ist o n divorce again s t th e will of th e man S . 1 5 is th e case o f a g irl

‘

wh o has pe r siste n tly ob je c ted to h er pare n ts
'

choice . S 23 is that of a girl who
has n o t waited

_
til l h e r twe n ti e th year t i ll her judgme n t is matured , an d al te r

e lopeme n t has l ived with the man as h er husban d. Th e firs t case is e xpre ss ly
that of y oun g p e op le n e ve r b e fo re marrie d ; th e se con d impl ie s th e same th in g
Th e que stio n arise s wh e the r the s e are e xc eption s to a ge n e ral rule that cv-parfe
divorc e may n o t o ccur exce pt f0r valid cause . or wh e th er a re luctan t con se n t by
th e un will in g partn e r is to b e assumed a imp li ed.

Th e same sort of difficult) arise s in th e section un de r comme n t about th e words
I f th e re 18 not a w ish to remai n tfn e the r, th e price of th e body shal l b e give n .

"

Th e co n te xt se ems _to S hOW t hat som e fraudule n t proce edi n g is mean t lik e those
men tion ed b efore an d a te r th e stateme n t of th e we ll -k n own law ofmarriage . As

regards the case of e lopeme n t , ss 2 1 an d 22 of Bk . 6 of th e Me n u Kyay show

that th e love r had n o in he re n t righ t to re -c laim th e girl back from th e pare n t l
’

house ,
un le ss sh e _ gave a fre sh con sen t to li ve w i th h im ; h is act is of th e h at re of a fraud

on the pare n ts (se e a. an d possib ly he dece ived th e youn g g irl .

S . 1 23. The moth e r an d fath e r in th e n e go tiation s po in t out th e

youn g daugh te r. I t at the time o f the givin g the e l ler daugh te r is

give n , th e good man
’

s so n has a righ t to b o th those daughte rs

Oth e rwise if, after se xual embrac in g of the daugh te r ac tually g iven ,

h e do e s n e t wan t her , t h e p re se n ts shall b e re turn ed . The reason

of th is is that th e mo the r an d fath er had ti audn le n t in te n t .

Nata— Th is case is similar to o n e describ ed in 4 16 o f Bk . 6 o f th e Merm

Km y , whe re th e wron g daugh ter is fraudu le n tly in troduced in to th e b ed-chamb er .

S . 1 24. He who , in sp ite of a p rrm ise that ag ir l shall b e g ive n

h im ,
_

has s e xual embrac in gs an o t h e r d augh te r or with a slave . i s

n o t e n tit le d to g e t th e daugh te r u ho was pn m i s e d .

S . 125 . I f that daug h t e r doe s n o t wish for that man , the pre se n ts

s h all n o t b e give n b i ck . Th e pare n ts an d the pare n ts
-in -l . iw

have b e e n put to shame the re fore h e is said to b e a fraudule n t m 1 11

an d is said to ch an ge ab : ui like a dog .

Note —
’

I
‘

his an d th e preCe dirg s e ctio n may b e compared with s 16 of Bk . 6

o f th e M en u Kyay. wh ere the séan dalrim ly un faith ful b ridegroom n ot on l v lose s h is

b ride , b ut is expe cted to ma
'

ry the oth e r woman .

9. 1 26 . I f b efore havmg s e xual con n ection wi th the g ir l g ive n by

th e mothe r an d fathe r, th e man has con n e ct io n u ith o th e r wom e n ,

t hat good man
’

s daugh te r shall n o t allege that her husban d has b e en

s to le n .

Ot l e rwise ifaman , without i n quiry or in formation , falls in love wi th

an o the r man
’

s daugh t e r e n dowed with b eauty an d performs gre at

an d smal l b usin e sse s . an d at th e e n d of thre e years th e mother
an d

fathe r, diffe rin g in the ir re sp e ct ive n ishe s , give that youn g gu l to

an o th e r man , an d that fi rst y
'

oun g man falls in love “ i t-h som e o th er

woman , that mo the r an d fathe r should give n sui t o fman
‘

s clothe s ,

a suit of woman ’
s clothe s, rice an d curry po ts , an d th e artic le s u luch

h e had b rough t to the man who se rved for thre e years thus learn ed

me n should de cide .
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I f th e man do e s n o t fall in love an d if he doe s n o t ge t that youn g

daugh te i wise me n of o ld have po in ted ou t that half th e price of the

daugh te r s b ody should b e g iven .

Nole — Th e aboi e may be con sidered with 53. 1 7 an d 20 of Bk . 6 of

I

th e

M en u Kyay, wh ere h ighe r compe n sation is
'

given .
Why th e Pe f §° d O

b

f

This
years

'

s ervice sh ould b e fixed i s n o t appare n t . Can i t b e a
i

con fus i on a

h

on

pe riod afte r wh ich a de serted wife may re -marry Moun g Hti n e says n o i e 5

33
5

t he practice of servin g {0 1 a wife used to b e common the th re e years “135 3
1

22
“

pe riod o f probation as th e youn gs te r was an ign oramus at starti ng .

_
(S e e 3180 5

fi
Th e cas e of th e jilted suitor fall in g i n love with some othe r g irl i s a n ew re n e

m e n t .

S . 1 27 . I — Pare n ts who posse ss a daugh ter are e n title d to tak e

an d k e ep b e te l , tea (l i t
-ston e o r b rick tea, t .e . , pre ssed ; tea) , frui t s ,

fl owe rs , eatab le s , offe red (to them) by (as man y as ) te n me n .

I l .
—Whe n (th e pare n t s ) have arran ge d ab out th e marriage (o f th e ir

daugh te r with a man ) th ey may acce p t pre se n t s (from h im ) i t th ey

t ake (the p re se n ts ) but give ( the daughter) to an o the r man ,
th ey are

guilty of havin g defraude d ( th e first man ) of h is con n ub ial righ ts .

I I I
.
— I f (th e paren t s) have take n th e pre se n t s , b ut the daugh te r

n o t wish in g !_to b e come th e n ife of th e man se le c te d b y th e pare n ts ,

run s away . an o th e r daugh te r may b e give n (in h e r s tead) if (an o ther

daugh te r is) n o t (give n ) , all th e pre se n ts (g ive n ) mus t b e re turn e d]
provided sexual in te rcourse has n o t tak e n p lace ; if s exual in te r

c ourse lias tak e n p lace , twofold ( th e amoun t o f th e pre se n ts ) mus t

( b e give n ) .

Note — Th e above i s i n Pali, an d the reade r wil l n otice th e same sort of vague

n e s s a» a
‘

te n ds most an swe rs g ive n by e ith e r E n g l is hme n o r Burman s whom h e

may que s t ion on the Sub je ct , I t is n ot mm to ge t an y precise an swe rs to th e

i n quiry wh e th t r th e pare n ts can con tract th e ma r iage o l th e ch i ldre n without

th e ch ildre n
‘

s co n se n t As th e husban d an d W ife in h e rit from each oth e r, th e

an swe r is of th e utmo st importan ce . S . 1 27 vi Ou Id se em to show that some ove t t

act . s ome th i n g mo re than me
'

e mutual prom ises an d givin g an d re ce i vin g of

p re se n ts M A S required to create th e status of hus ban d an d wife .

W ith t he above may b e compared th e fol lowin g sectio n s of Book 6 of th e M e n u

S . 1 7 . If pare n ts h i ve re c e ived large b ridal p re se n ts , an d do n ot gi ve th e ir

d augh te r to th e giver of th em , b ut to a rich man . th ey shall re turn to h im doub le .

Wh y is th is Becaus e th e y have de parted from th e ir e n gageme n t .

S . 19 . if paren ts have a maide n daughte r , an d th e paren ts of se ve ral youn g
fm ea approvin g of h e r s hall se parate lv make pre s e n ts of b e te l , t ea, go ld ,

s ilve r or

c lo th ,
an d deman d h e r in marriage , an d the in aide n

'

s pare n ts acce p t t hem with a.

prom ise that , it sh e is w il li n g ,
the y W i l l give h e r in in ari iage , should th e maide n

von con side ration approve of the p erson who firs t o r las t made th e pre se n ts , or

aii v on e of them . le t h e r b e g ive n to h im ; an d i f th e pare n ls of th e othe r youn g
me n deman d back th e ir pre se n ts on th e groun d that sh e has n o t b e e n g ive n to

th e ir son , th e y shall n o t recove r them Why is th is Because it was stipu lated

sh e should b e g ive n to th e on e whom sh e should choo -e he r pare n ts have a righ t

t o k e ep _
thc pre se n ts . I f th e agre eme n t was n o t made t hus , b ut th e y re c e ive th e

pre s e n ts of on e sayin g th ey Wi l l ob lige h e r to marry (th e ir so n ) , that th e e n gage
me n t W i th th em is fin al , an d i f afte r th is th ey give h e r to an othe r, le t th em
re turn all th e pre s e n ts .

He re again . so n e th in g more than m ere promise s se em re quired to create th e
s tatus of husban d an d wife 1 have con sulted two Burman J udge s but th e y can

n ot e xp lai n 5 19 I t may poss ib ly b e de rived from th e Hin du Svayamvara, b ut
I susp e ct it is really a rule from Burm e se custom .

R emarks - Th e Pali origin al o f 1 27 of th e Womzana
,
is as fo l lows

I .
— Matap i ta sadh i tara diun e ambulasi laje

Phale pupphe b li ojaue , gaheyyum dasaposin am .
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IL— Atha sariketakz
'

idik am katvii gah iyya din n akan i
Saoe gahe y

‘

yaar
'

i r
'

i inakamadosasaman dade

l l I .

— S rn kam gah iyya S i dh i ta,
n

'

iccha nalayi ar
’

rr
‘

rakarn

Dh rtarn dadeyya. n o sace , sabbasun kam n a sevitam
S e \ i tam pan a dvegun am

I t m us t b e n ot ed that th e word s il ri j o , ve rse I , i s n o t a c lass ical Pali word . th e
word has be e n train e d i n Burma to give a n am e to th e p re s s b ri

'

ch t a tsi la-jo ,

s to n e - produce d} . foun d in Burm e s e baz aars an d prepare d ch ie fly b v th e Pain tin gs
in U ppe r Burma. Th e fi-s t x e rse has ce rtain ly h e t n composed in

.

Burma to suit
Burme se cus toms an d ve rse s I I an d I I I are adi e rse to th e Sp i rit o f Hi n du law an d

soc i e ty . Th e pa sage di
-e s n o t OCCHr in the Wagaru .

wrryum
-uar i doe s n o t appear to me to fall un de r s . 1 27 . I n the above th re e

ve rse s pare n ts
"

are re pre se n te d as rece ivi n g s -ii tors fo r the ir daug h te rs an d n ego ti
at i n g matc rc s upon th e i r ow n an d e xclus ive re spo n s ib i lrry, e n tailin g dishon o r:r

an d los s upon th e pare n ts i n case o f n o n o rn p lian ce with the ir wish o n the part

of th e daugh te r .
Swayamvara rs th e se le ct io : r of a hus ban d b y th e dams e l he rse lf

sh e b e cam e s a party to th e mat rimo n i i l co n tract th e iri tc r t s t of pare n ts o r g t i ir

diari s n e ed n ot b e con sulted, th e ir comp
lian ce i s n o t re qui

r
ed, an d am p ro te s t i s

le gal l x in e ffe ctual accordin g to Hi n du law Swavain vara is some tim e s al lowe d to

g irls n e gle c te d b y th e ir par e n ts an d guardian s , b e caus e it g i rl is d ish o n o re d wh e n

n ot b e t rothe d at attai n in g pu e rty
-\cco rd

’

rn g to the A pastamba, swai am i a'a tak e s

p lace i i case a trn arriageab le ) g i rl (who rs n ot g ive n i n marriage ) shall a low

th re e mo n th ly re xiods to pas s , an d afte rwards un ite h e rS e lf of h e r own W i l l to

a man c f h e r choice , g i t in g up th e o rn am e n ts re ce ived from h e r fam i ly . H e

who fai ls to give a g i rl i n marriage b e fore pub e rtv comm its srn

S . 1 7 8 . I f some o n e from a d is tan t p lac e make s p re s e n ts an d soli

c its fo r
'

th e g irl . an d the mo the r an d fath e r re ce ive t h e pre se n ts , an d if

th at gir l has had se xual co n n e c tio n with an o th e r man , or rs preg n an t

or is b arre n (QECODS ) , o r a le p e r , or deaf or dumb , or de formed

in a memb e r , such de fe c t mus t b e to ld to the p e rson solu itmg . l f
l

it

is n o t to ld , an d the two marry an d the man says he is

un wi ll in g to remain wi th her , th e on ly th in g wh ich the morb e r an d

fath e r i n charge of th e p re se n ts ough t to do is to g ive them back .

But if h e k n ows o r s e e s the defect an d dr e s n o t sp eak , an d afte r

s exual con n e c tio n with he r e xpre sse s h is un wi ll i n gn e ss , h e shall

forfe it th e pre se n ts . howe ve r n ume rous the y may b e .

Nata— Th e co rre spo n din g provi sion of the Mom Ky ry is foun d in s . 1 8 of

Bk 6 : se e also m y n o te to s 156 in t he chap te r on divorce . I n th is 9 . 1 28

is embodi : d o n e of th e commo n e st maxims of Our own law an d e q
- ity . Th e

H in du Man u autho iz es th e K in g to fin e t he pe rso n who give s a b lemishe d girl

in marr iag e . If an y man g ive a faulty dam se l in marriage , without disclosmg

h e r b lem i sh , th e husb m d may an n ul that act of h e r ill
-min de d give r

S . 1 29 . I fhusban d an d wife give n in marriage by mo th e r an d fath er

dwe l l i n a s e cparate house an
“

1 are un willin g to c h ab i t . an d in p re

s e n ce of e lders d ivide the proper ty an d ge t divorced togacmeu
c
l ) an d

again ag re e , n e ith e r the husban d n or wife can b e b lame d for breach of

th e wri tte n award ; in o the r words , if th e daugh te r has remove d to

th e house of h e r fathe r an d mo th e r an d eats an d drin k s th e re . an d

if th e husban d an d wife b y mutual con se n t “ ish to l ive toge the r,

but th e mo th e r an d fat her do n o t co n se n t , the y have a righ t to take

back the ir daugh ter . Th e reason for this is that th ey treat h e r as

cove red by th e ir b reas t
(m ean in g un de r th e ir care ,

I f a so n is called from his fath e r- in -law
’

s house to perform h is

dutie s in his own father
’
s house , eve n if he die s , h i s pare n ts an d

re lation s are without fault .



1 l i se i tji in out of t h e Me nu Ky“?
h ote . I can n ot support th e doctrin e of U s

n iste r m me “ paren s

I n Bk . 0. s 30, it i s said if ch ildren do M t mi

b t leave h em an d live separate ly , le t all tha t pro pe 'ty b e
Elsi!

“

an d they may b e pun ish ed crimin al ly to th e exte n t of siii h
un

a rattan But in th e n ext s e n te n ce th e same treatme n t i s orda
-
n ed for th e b us

ban d or wife who le n t e s th e other. S e e also my n o te to s . 1 22 above .

a sui t i s reduc ed to pover ty.
He

says , Con duct th e suit al l o f \ C , I wil l give my daugh te r. A c
er

tain p
e rson withou t an y particular mot ive con duc ts th e sort . Fhe

s uit be in g fin ishe d (or won if th e daugh te r an d th e mo th e r an d

fath e r jo i n t ly co n se n t , h e is e n tit led to fulfi lme n t of the prom ise . I f

the re is n o t a join t co n se n t . the price of th e g irl
'

s body shal l be

g ive n .

Notch — S imilar provision will b e foun d in ss 94, 96. an d 09 of l ara S h ire

M
_
i een but th is an d the n ext case are n ot n oticed in th e Men u Kyoy. For th e law

regardin g p leaders , se e 3. 20of Bk . 2 of that Dhammathat .

S 130. A man th rough havmg

S . 131 . The re happe n in g to be a suit , some on e says (or

s tirulate s) to conduct i t , an d be fore pe rforman ce of He p i
'

Opc
-
sal th e

suitor give s his yeun g daugh ter . That good man
'

s son , be i n g
u n succe ssful in th e mat ter prcm is ed (havin g trie d an d faile d to win

t he suit . through shame aban don s (th e girl already give n him ,

J J . ) an d goe s away.

An oth er man in the same man n e r co n duc ts the suit . I f whe n

th e sui t is won , th e firs t man come s an d says . She is my wife ,

wh ich o f the twrin is e n t it led to he r as wife ? The s eco n d man

alo n e is e n t itled to that youn g woman : the braggin g l iar u h o ran

away should n ot ge t her.

Nata— The fact in th is case we re that th e girl was actually give n in th e

most hon ourable form of marriage b y h e r fath er, who believed that th e man

woo ld fulfil h is promise of con ductin g th e suit He ran away without fulfi l lin g
t he promise an d th e girl was give n to an oth e r pe rson . The firs t h us ban d can n ot

c laim h e r as his wife in the case state d. What would have happe n ed if th e secon d
marriage had n ot tak e n p lace we can on ly con jecture . Th e above looks l ik e an

actual decision an d I exp lain it by t h e doc trin e of mutual con se n t shown by th e

first husban d b v con duc t and by the wrfe by acquie sce n ce an d secon d marriag e .

I t would b e i n co i is iste n t W ith all the othe r se ction s to S uppos e that t he first

h usban d could terminate th e marriage or gain an y rights again st the wife by
mean s of aban donmen t or other tortious be haviour . I t wai ild n ot. in my opi n ion .

b e in con siste n t to hold that the wife so a an don ed might acquire rights again st
t he husban d. Mo n -1g H tin e in forms me that whe re the parties are in the same
v illage an d th e husban d shows b y words or con duct a de termin atio n to aban don
t he wife . s he may con tract a secon d marriage be fore th e expiry of the p eriod of
t h ree years ( l issas scd un de r s The i i te n tion of th e ah =en t husban d can n ot
b e so easily in fe rred

I n discussin g s 131 wi th Moun g H tin e . a J udge at Promo , 1 put two n ew
test case s in orde r to get a pre cise un de rs tan din g . S uppose the first husban d
after aban don in g th e wife . fle es away. an d wh ile so fl e e in g is s tun g by a se rp en t
an d dies be fo re t he wife has give n h im up or re -in ar -ied Doe s the wife in h erit from
the deceased husban d by force of the we ll-kn own maxim that husban ds an d wives
in h erit from each othe r Moun g Htin e

‘

s rep ly was that she doe s .

Again, supposin g that th e run away husban d comes back an d th e wife ,

n ot havi n g re -married or g ive n him up but bein g destitute of subsisten ce , applie s
to a Magistrate for an o rder of main te nan ce un de r the Code of Crimin al Proce dure .

The husban d an swe rs that s he is n ot h is wife . l s that agood p lea ? Mo un g
Hti n e

'

s rep ly was in the n e gative , o n th e g round that ame re tortious aban dori .
men t n o t subseque n tly ratified b y th e wife do e s n o t put an end to the status of
h usban d an d wife ; Th e se re spon se s are , in my opin ion , correct. E ve n a man who



r e n oun ce s the wor ld bv becoming arahan does n ot at on ce termin ate the marriage
;an d M oun g Htme sas s th e oth e r pyitsh in s or mon k s would n ot admi t him i f h e
m e re ly put on the ye llow rob e in orde r to divorce h ims e lf from his wife M uch
l e ss , than . can a layman actin g on base in lfi VCS e ffe ct a divorce by m t re ly run n in g
awav. Such maxims as that of th e wife be in g th e he vr of th e h is

-ban d re al ly
b e lon g to a som d S \ S l e l n of jm ispr l dt l l ce : the reasc n for i t , as give n in th e
Dh ammathats q uo te d in the j (figme n t o n in

'

h e i itat cc given in the appe n dix, are
t hat the wife did h e r pa-t in tak in g c u e of th e p o perty . a :d she is e vm fu r th is
reaso n en tit le d to greater righ ts t han an y 0 ! the ch ild re n o r al l the ch ildre n
toge the r.

m s 131 th e "(alum n a doe s n ot make it quite c lear whe t he r th e power
o f i ati i i in g a de s e rh on be lon gs to the daug hter or h e r pare n ts . I n s . 135 i t is
v e st ed in th e mo th e r I have n o tit ed the m0re l ibe ral dictate s o f the Me n u

K yay. But th e d iffe re n ce of the two books as to th e g irl ’ s powe r of con trac tin gdoe s n ot affe ct the above argume n t .

S . A man S tys to a mot her an d father , l have n o

w ife . T hat mo ther an d fa her , b e lievin g that it is real ly true that h e
h as n on e , g ive h im their daughter i n marriage . I f af te rwards a son

o r wife turn s up . wh e t he r o n e or tw 1 pers on s , ch ildren of that good
man

'

s so n mus t be give n . Then he may stay wi th his n ew wife .

I f there are n o son s an d daughte rs , t hey may l ive t oge ther on ly when
t he g reat er wife make s h e r husban d over t o h is ui w paren ts -ia-law

i f sh e does n o t make h im over , th ey can n o t 11Ve toge the r an d t he
p re s en ts can n ot be re ce ived .

Ni ta— This s e ction of the t 'l t l n l has n o coun t e rpart in the M en u Kyuy,
an d the words be i n g obscure 1 g ive th e corre spon din g passage in the Man oo
Th m 1 S hwe Myeen . s . 1 26 Be cause a man says

‘
1 have n o wife '

a daughter
is give n to h im . A fte rwards a wife or son turn s up . O n e or two of h is children
s hal l b e give n to th e n ew pare n t-ih -law the n on l y can h e l ive wit h th e n ew
wife . I f th ere are rm so n s 0 daugh te rs. an d if the o ld Wi fe give s h im , t he n on ly
can that son ia—law live wit h t h e n ew wi fe I t n ot so give n , h e can n ot ge t th e
n ew wife . Ne ithe r can that man '

s pre se n ts b e re ceive d . Shr ( th e n ew wife ,

shal l b e free from the status of be in g t hat man
'

s wife . The reason is that sh e
was trick e d an d p ut to shame .

S . 133. I f the mo ther g ives t he daugh te r in marriage
durin g the absen ce of the d t n gh te r

'

s fath er . an d if th e fat he r on h is
r e turn docs n ot agree t o it , he has a righ t to take that daught er back .

I n secular affairs (cmorfigé
‘

) the husban d alon e has th e govern an ce
of s on s an d daugh ters . Eve n if t here be a kin g

’

s daug hter. the hus

b an d alon e has authority ove r th e m ic toge ther with son s an d

daugh ters ; t h e re fore it is ifot righ t to ac t in secular affairs without
th e husban d ’

s kn owle dge . E ven if sh e be a ch ief queen she has n o

au t h ority .

Nata - The maxim of the Men : Kyay. that th e husban d is lord of the wife , is
judicial ly re cogn iz ed b y.our Courts . l

‘

he paramoun t
-
right of the fathe r-in pre fe re n ce

‘t o th e mothe r in be s io val th e daugh te r is n lat n ly stated i n the ru
'
es about

guardian s in s . 28 of Bk 6 of the M en u Kyd y. as also th e fathe r s righ t
.

to

re cove r th e girl from -the man to whom the mothe r gave h er W i thout authori ty
from the fat he r. Th e word which is

"
lolcivc

"

in th e Pali e dition 1 have , at

D r. Forchhamme r
‘

s in stan ce .
tran s late d ‘

secular affairs
'
as distin guishe d from

s piri
tual o r eccles isatical affairs . I t n o t th e

.

same as lawha, “1 11 i ]
.

mean s a

cyc le 0
'

e n tire revo lution of n ature . some th i n gf h k e P lato s year. Eve n un malu n g
reh gious

offerin gs a wife is to act un de r he r h usban d s con tro l accordin g to th e

s e
c tion s of the Me n u Kyoy quoted in my n ote s to s . 157 I n the n e xt chapter.

S . 134. Person s who from o ld age are unab le to take care
o f son s or daugh ters, Ol‘ g ran dch i ldren , or fi tted -gran dch ildren , or in

o ther words. to give them in marriage , make them over t o re lat ives .
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amoun ts shall b e give n ; b ut if the cc -habitation was don e b y force
t h e who l e amoun t . A slave virg in mean s a daughte r .

o i ' a s lave by
h e r mas ter , an d sh e is so cal l ed b ecause h e r mother is a s lave .

Not : — Th is an d the remai n in g se ction s are of l e s s practical impo t-tan ce
t han th e fore goin g sin ce th e passmg of t he l idian Pen al Code , thO i gh valuab le
as S howin g th e se n t ime n ts to which the Burme se law appl ie s , They shou ld b e
c ompare d with the M e n u Kyay , Bks . 5 an d 6 .

“

Th e claso
'

sification of Virgin s
b e gi n s i n s . 27 of Bk . 6 ; som e case s of se ductio n occm t th e b egin n in g of
t hat b ook . I t may he re b e m e n tion e d t hat in Me e K in vs . Nga M yin Gye e ,

p rin te d i n circu lar m emoran dum 42 of the I Sth Octob e r 1 882 , th e J udiC ial Com
m issio n e r rule d that awoman can n o t mai n tain a sui t again s t a param‘

our on th e

m e re al l egatio n t hat al te r con se n t in g to cohab it W i th h im sh e b e came pregn an t .
"

i n a judgme n t prin te d in c ircu lar m e n o ran dum
' f“) o f th e 14th Octob e r 1882 ,

“

t h e S pe cial C ourt he ld in a su i t for mai n te n an ce of ch ild re n b r0i igh t by the

mo t he r, u n der the o uddh ist law , that as she chose to live S e parate from h e r

h u sban d an d mak e h e r ow n arran geme n ts. she was n o t e n tit le d to c l ..im main .

t e n an ce of th e chi ldre n from th e fathe r .

S . 138 . (a) . I f a man lower in ran k than the virgin by fo rce
h as se xm l con n ectio n W i th he r again s t her wi l l , h e shal l pay as

damage al l property h e posse sse s , an d is also l iable to pun ishme n t .
I f. o n th e o th er han d , th e man be of highe r

“ ran k , he shal l pay as
dam l tie s 100 ticke ls Of s ilve r . I f both are of th e same ran k , t h e man

s hal l o n ly be pun ished , an d if th e g irl con sen ts, th ey may l ive as
man an d wife , b ut if the man does n o t wish t o take the g irl , h e shal l
pay th e p rice of th e g ir l (acco rdin g to h e r ran k ) .

(b) I f a man lower in ran k than the virgin has con n ec tio n W i th
h e r b y force an d again s t h er wil l in a secre t -p lace , the frre h n ge rs of

h is l e f t han d shal l b e cut off, an d if h e is afraid to al low th is be i n g
d on e , he shal l pay damag e as much as a

.

man of h igh ri n k would
have to if he did th e ac t . I f a man of h ighe r l‘ l n k did th e ac t , h e
s hal l t ike th e girl , an d if h e does n o t do so , h e shal l give all h i s ‘ p ro

p
erty .

I f
, o n th e othe r han d , h e has n o p rop e rty , h e shal l pay as

damage 200 ticke ls of s ilt er or 600 ticke ls of copp e r . I f bo th are of

th e same ran k , an d if the man give s a large amoun t of presen ts . the

g i
rl should tak e him , but if the g irl on n o accoun t wan ts theman , he

s hal l pay as damage. on ly 30 t ick e ls of silve r
a
an d if she is made

p
regn an t 60 tick e ls . I f before the damage is p

'

l ld th e
,

woman (wi th
c h ild ) dies , th re e time s th e amo un t shal l b e paid . A Wi se man has
s aid that aman who ,

makes p rese n ts an d p ropose s for a, virgin an d

be fore th e con sen t is given embraces and k isses her , ;shal l pay 1 5

t icke ls of silver as damages .

S
. 139. Wise m e n of o ld have poin ted

“

but that if a man has

s e xual con n ec tion with a virg in who
'

is mad o r dumb or blin d , he
s
hal l pay n o damage it she con sen ts , but he shal l o n ly give h er c lo th
i n g . I f

.

h e makes h er
, p regn an t , he shal l give her mai n tenance an d

lo
ok afte r her .

I f th e g irl die s ,
'

he shal l pay all fun eral expe n ses as

if she were h is _ \y ife . I n o th er wo rds , if a man has co n n ec t io n W i th a

b l ind Virg in he sh oul d take her , an d i f h e doe s n o t so
'

wish he shal l

pay 30 ticke ls of th e val tie
’

of milk , an d he may also be pun i shed
an d put

to shame .
I f th e girl has n o paren ts she alo n e is en ti t led to

t h e 30 ( t icke ls) , value of mi lk .

S
:

i f a v irg in o f high rank makes advan ces to a man of equal
A

lative s an d
ran k b oth shal l -b e pun ished and put to shame b y thei r re
n o damages shal l be paid. I f sh e con sen ts to a man of h igh e r ran k

3
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an d sexual con n ection tak es p lace , n o damage shal l be paid . I f she

Con sen ts to a man of a low ran k , sh e shal l b e tied an d expose d to the
sun . Thus it has been said .

f S . 141 . I f after th e paren ts have received presen ts an d b e tno thed
t heir daughter sh e is seduced by an ot her man , an d if be fore the

p
’res en ts have bee n return e d , the paren t s die , th e seduce r shall return
al l the p resen ts , for it was he who p lucked t he girl

’
s flower of vir

gin ity .

S . 1 42 . I f a Virg in
‘

go-betwee n seduce a virg in , sh e sh al l be made
to pay 200viss of copper. I f a woman of mature age ac ts

,
as th e go

be tween , her hair. shal l -b e shaved and she shal l be turn ed out ~of the

coun try . if the go -be tween i s on e of low degre e , sh e shal l b e mad e to
ride amul e an d be tak e n all roun d th e coun try, for she did n ot t reat
the virgin as her own daugh ter.

S . I f aman obtain s a Wi fe by p resen tin g p rop erty wh ich
does n o t be lon g to him , an d if the own ers of the p rop erty come to

k n ow ab out it an d tak e away their property , the paren ts shal l n ot t ell
"

th e man that they gave t heir daugh t er because th ey thoug ht th e
p roperty was h is , an d that as they have foun d out th e tru th th ey wil l
n o t give h er to h im .

S . 144. The fo l lowin g are the 2 1 k in ds of virgin s c lassifie d b y
me n 3

( 1 ) a virgin of
’

advan ced age

(2 ) ami n or virg i n
(3) a diseased virgin
(4) a p reg n an t virgin
( 5 ) a virgin come from a dis tan t p lace
(6) avirgin un der mo th er's care
(7 ) a virgin un d er fath er ’

s care
(8) a virg in un der gran dmo th er ’

s care
(9) a virg in un der elder sis te r’s care
( 10) a virgin un der youn ger sister ’ s care
( 1 1 ) a virgin un der relatives ’

care
( 1 2) a virgin un der gran dfat her's care
( 13) a virgin un de r th e care o f h er fath er ’

s youn ger bro th e r
(aoco

'

gzn) ( th is word also mean s s te p -father
,
hen ce it may

mean a virgin un d e r her s tep - fat h er ’
s care )

( 14) a virgin un der care of h e r fath er ’

s e lder sister ;
( 1 5) a virgin un de r the care o fh e r moth er ’

s b rot her
( 16) avirg in under e lde r brother’ s care
( 1 7) a virgin un der youn ger brot her ’

s care ;
( 18) a virgin un der the care of h e r mother’ s elder sister
( 1 9) a Virg in un der the care o f h er mo th er 's youn ger siste r

(scogzu) (th i s word also mean s s tep -moth er
,
hen ce it may

mean a virgin un der th e care of her s tep -mother) ;
(20) amad virgin an d

(21 ) a virgin un der creditor ’ s care .

A daugh ter who mak es h e rsel f love d by me n , an d has a good figu
re

which makes he r look p retty , an d has n o t bee n sp oiled
“

by an y man
,

is ,cal_ led avirgin . A girl of eigh t -years is said to b e a “
Goyre e Virgin

3;
a

“

g irl of te n years is said to b e a Kon emare e virgin an d a girl



( i s :

of 1 2 years is said to be a virgin : an d a girl Upwards of that age is
said to be ag rown -up woman .

‘

As lon g as awoman has had n o sexual

in tercourse with aman , even if she b e 60years o ld , she is said to h e

a virgin . I f op in ion varies from th e above sayin gs cf preachers an d

also about the abovemen tion ed 2 1 kmc
‘

s of virgin s which is ~ n ot

shown in th e Byar Ga Rme Kyan , it is left for the poi son to con
srde r

Remarks .
-The terms goyree an d bon emarec are used in the same s gn ifi

catio n an d legal importan ce in An g lo-In dian law-books , but are spe l le d gauri "
an d kumaz i " accordin g the system of tran sliteration adopte d in E urope
an d I n dia {o r all pure lyAryan words . No San skrit or Pali scho lar wi l l be able
to ide n tify an Aryan (Pali or San sk rit) wo rd tran s li t erate d according to the
system n ow prevale n t in Burma. l spe l l all Pali w0 '

ds con iorman t to the In dian
a nd E uropean system of tran s l iteration

Byargariw k yan is the Pali vyakaran am muti late d beyon d recogn ition by
the pre se n t mode of tran sl iteratmg Ar5an words in Burma. The word has refe r
en ce to a se t 01 250 San skrit work s

“

, which we re tran slated in to Burme se by the
order of the succe ssor of Alompraa hun dre d an d fiftee n years ago : h is co l lection
begin s which Vopadeva

'

s San skrit Grammar (Vyakaran am; and is k n own in Bur

mese by the t e ch n ical appe l lation (qjomfiwS-socooocq og) (see Woma n ;
Dhammathat , p . the bCO'{ S b e gin n in g with the Vyak aran am. & c . Th e set
con tain e d also th e Samudrika lakshan am "

an d l ttishastra,
"

work s on palmistry
an d e rotic s , from which agood man y passage s o n virgin s an d wome n have b ee n

abstrac te d an d in co rporate d in theNJ !“ Kyay an d the Www am in t he e dition
we posse ss at pre se n t . Th e passage doe s n o t occur in the Wagam .

S . 145 , ( 1 ) awoman taken care of by her mo the r
(2 ) awoman tak en care of b y her fath er
(3) a woman taken card of by bo th her fat her an d

mo ther
(4) aworn i n taken care of by her bro ther
(S) a woman taken care of by her youn ger s is ter
(6) a woman tak en care o f by her relation s
(7 ) awoman taken care of by her family
(8) a woman taken care o f b y her frien d of the same

religious habits
(9) awoman taken care of by those who p romis ed to

look afte r her when sh e was ye t in th e womb
( 10) awoman taken care of by h er lover
( 1 1 ) awoman pun ished
( 1 2 ) a woman s lave bough t with an d taken by givin g

p roperty ;
13) awoman who lives together by mutual con se n t
( 14) awoman who l ives together for ease an d comfort ;
( 1 5 ) a woman who lives togeth er by th e mere gift of

c lothin g
( 16) awoman who lives together because a vow of love

has been made by dipp in g in the wate r mug
( 17) awoman who lives togeth e r by th e removal of the

burden laid on her in that coun try ;
( 1 8 ) a con fiden tial woman s lave
( 19) awoman who l ives together because the man is a

con ducto r of suits
( 20) a captive woman ;
(2 1 ) a woman who lives together for a short time on ly

if sexual con n ec tion takes p lac e with an y of th e abovemen tion ed ’

2 1 kin ds of women , that person commits a sin . 0



( l 6 f ) ;

of the abovemen tion ed ; th e women froth th e o n e un d er
’ th e:

mg ther
’

s care to the o n e un der t he care of; the frien d of the same
re l ig ious habits commit n o s in eve n

’

If sexual con n ecti on takesMace , but

t he me n commit sin . Tun s it should be n o ted .

If sexual Con n ection takes place with an y of t he women from th e
on e taken care of b y those who p romised to look after h e r when sh e

was ye t in the womb to the on e who live s together for a shor t t ime
on ly , both the man an d the woman corn mit s in .

Th e decisio n s about these 2 1 k in ds of women are laid down ih
the Tha-mun

_

-ta -u'm cc-ah -ta-gee-hlar (oaé o
'

lmogm8oéz
59 an d fo l lowin g th ese they are shown in Dhammathats .

Remarks — The Saman tapasadika (Tha-man -ta-pa
-tha-decka), is Budha

ghoshafs comme n tary (atthakatha, ah-ta-

ge e—h tar) to the five books of th e Vin aya

p itakam , con tain in g th e ru les an d regulat ion s of th e Buddh ist prie sthood . Bud

hagh osha live d in th e 5th cen tury A D. Th e _

“
Saman tapasadika an d the

Yisuddh tmagg
'

o by th e same au thor, form th e chie f sources of th e pure ly Bud.

dhistic portion 01 the Burmese Dhammathats .



D I VORCE .

Tran s lat ion of t h e t ex t of t h e chapt e r on Divorce in t h e Man oo Won n an a
Dhammat hat as e dit e d b y M oun g Te t Too in Burme s e , wit hNot e s by
J oh n J ar-din e . E s q .

,
Bo . C .S . , J udic ial Commis s ion e r of .

'

Br it is h Burma
an d R emarks b y Dr . E . Forch h amme r

,
Profe s s or of Pal i .

THE RE are seven kin ds o fwives , via , awife l ike amurderes s , a wife
l ike a t h ie f , a Wi fe l ike a mas ter , a W i fe l ik e a mo ther , a wife l ike a
S l S I e l

‘

, a Wi fe lik e a frien d , an d a wife l ik e a s lave
Not e — Th e se ve n kin ds of wive s are de scrib ed in the Ne w Ii

'

yay Dham
mathat , Bk 5

, 1 1 ; an d again W i th greate r ful i i e ss in Bk . 1 2 , s . 1 . Both
t h e se de scription s are l e n gth ie r than t ho se of th e Wam an a. Perhaps the se
c lasse s are re ferre d to in s . 24 of Bk . 5 . I n the Womzaua on e of the wive S i sthat l i k e am urde re s s in the Men u Kyay sh e is com pare d to an e n emy, an d h e r b ad
dispo si tion s are strik in g ly portraye d. I n our an n otation s we try to supp ly for
th e firs t time some in formation ab ou t th e Hin du an d Buddh ist source s of th e
B ii

—
in an law , an d we pom i out th e re fe re n ce s to sacre d l ite rature I n S pite of th e

c lo se con n ection of th e two code s of marriage , we can n o t fin d that con n ection at
al l me n tio n e d in jud icial deciswn s , an d as a ru le th e Burman s are q u ite ign oran t
o f t h e Hin d u S haste rs .

S . 147 . A Wif e wh o wishes her husban d evil , who tries to fin d

faul t with h im , who th rough lus t loves o thers beside s h im , a n d who
doe s n o t re sp ec t h im , is said to b e on e like amurde re ss .

S . 1 48 . A wife who h ides or squan ders th e earn in gs of h er husban d
ob tain e d b y cul t ivatin g or tradin g is said to be o n e l ik e a

' th ie f .

S . 1 49 . A n id le wife , who doe s n o t look after the h ouse , who . is

a g lutton , who is rude in h er wa s an d vulgar in her con ve rsat ion ,

who com plain s an d ill-treats a p e rseve rirg hus ban d ,
is said to be o n e

l ike amaste r.

S A wife who look s after th e wel fare of her husban d as a
moth e r lo oks afte r her ch ild , who k e ep s h im away from all harm an d

em ] , an d wh omak e s good use of the property , is said to be o n e l ike
amother .
Nata— For a view of th e Burman 's n otion s of W i fe ly duty se e the more

emb e l l ish e d de script ion s in th e Man n Kyay, Book 1 2 , of which th e fo l lowin g is a
S
amp le

A W i fe lik e amothe r is this amo the r . from th e t ime h e r ch i l d is con ce ive d
an d b orn ti l l h e arrive s at pube rty, take s care that n o b ugs , gn ats , mosquito e s , or

li orse flie s shal l b ite h im . I f h e b e in th e charge of an y othe r pe rson , sh e fears the y
wi l l h urt h im o r give h im imprope r iood , that they do n o t love b iia as she doe s ,
that t h ey may b ot h love an d hate him at th e same time . I f he cri e s of h i s own

accord . sh e thin k s some on e has b eaten h im if ot hers gn e h im the b e st of food.
sh e th in k s the re may b e po ison in i t , an d o n ly wi sh e s h im to eat what she
h erse l f pre pare s for him is. con te n ted if he

o

b e as leep or idle , an d b e b e

dre s sed as he may, t hin kin g h im han dsome , sh e i s happv ; wh e n he
. s le e ps she

wil l n o t leave him till h e awakes , lest an yth i n g had b e fal l h im ; i f h e g oe s

i n th e sun or th e rain . she is an xious about h im , and fears le st h e sh Oi i ld

fal l ,
though s h e herse lf has n e it he r -

re st n or food , i f h e r child h is . she

is satisfied w ish e s ,
, to h ear h is h appy v0ice , th in ks e v e n h i s

.

ab use a n d
b ad lan guage p leasan t , but quie t ly k isse s an d ge n t ly che ck s h im , sayi ng



( i s

111 6 8 8 are bad words , do n ot repeat t hem my son ,
an d out

'

o f
.

the heari n g
I t i s pro pe r or

o f o t hers con stan t ly advise s him in al l matte rs as to the “

s
ay

for remain in g1 i o or l in e
n ot proper to go . th e proper t ime for comin g , t i e p P

advise s h im to “ Old
t he proper time for s le epin g , th e prope r t ime for eati n g :
th e five sin s of kil lin g , steal i n g . adul te ry, lyi n g ,

an d dri n k i n g , an d con . tan t ly

sts
,
the three gems . are th e

i n structs h im that th e imag e , th e laws , an d pri e
an d if he praise h im

PVOPCY Ob je ct s of worsh ip p lace s h im wi th a good teacher.
sh e is de lighted W ishe s hm to b e a prie st or if h e remai n as a ilay) man ,

h im to tak e awife from an e xce l le n t fami ly, an d wis he s to th e e nd of he
r 1

if '

r
at te n d on h im. I n in fan cy. whe n sh e take s h im to he r bo som . he pun : h e r h

a l

t
k i3ks an d scratche s h er face an d b reast , b ite s an d scrach e s he r l i ps» an d tho ng ‘c

re lie ve h i s n atural wan t s o n‘

h e r. she is n ot disguste d . I n t h i s way, as a worn‘
an

love s h e r child. so a wife (wh o reflects ) t hat this is the
' hu sban d give n h e r by e r

pare n ts , or the husban d go t b v th e in strume n tal ity of a gO
-h e twe e n i

Of that h e 1 5

the husban d of h er choice an dus he th e wife o f h is , an d 34‘s n ° t u n le s s g
a

s};
an d s le e ps n ot un le ss he s le e ps , that h e i s aman , an d man hood i s a g1

G od which awoman mus t use greate r e n deavo urs b e fore sh e can
.

ob tai n ! t h in k s
h im come ly i n eatin g or in dre ss , wishes to dress an d orname n t h im

.

that h e may
s urpass o thers in the assemb ly, an d wish e s to k n ow th e reas on s

.

oi hrs go
in g

expe cts an d look s o ut for h im in h is re turn wishe s to gi ve h im h i s c lotl c s
,
to

d re ss) an d prepare h is meals for h im an d tho ugh h e may
‘
go afte r o th e r wome n

le t n o t ot he rs kn owit. but co n ceal in g the facth advis e s h im i n b ed , whe n n o o n e 1 5

pre se n t (a curtain l ecture ) a W i fe who thu s con su lts the wi she s o f h e r hu sban d
an d acts in th i s way and has good se n timen ts , is a wife l ik e amother, an d such
awife ought to b e loved .

S 1 5 1 . A wife who re spects he r husb i n d as a youn g s ister re spects
h cr e lder brother , wh

'

o fe e ls ashamed an d is afraid of h im as a s is ter of
h e r bro the r . an d who give s in to h im in all that he does , i s sai d to be
o n e l ike a sis ter .

S . 1 52 . A wife who tries to tn ake her husban d happy , as a
.

rr. an

re joices to se e the arrival of his frien d from a far coun try , ho i s of
an up righ t m in d , an d who k n ows her duty towards h e r husban d . i s

said to b e on e l ike a frien d .

8 . 1 53. A wife who has a quie t disposu ion , who remain s quie t
e ven when s truck or pU ll iS t , who by k in d word s make s her husban d
turn away from evil to good , is said to b e o n e lik e a s lave .

Nata — I n s 46 of B r 1 2 of th e M e n u Kyaw th e submisswe co n duct
o fawife is h igh l y praise d. The sacre d law i s quo te d again st itse l f as app laud
i n g eye n th e wife of a hun te r who han ds h iin quive r , how , an d arrows and I

'

CCCH CS

t h e prey Irom h is han ds She is to b e save d from h e l l an d re ce ive advan tag e from
h e r dutifu l con duct ; while the hun te r h imse l f i s fore doome d to d e adi i i l hi l l s
b ecause h e take s an imal life .

Re n arks — The passage tre atin g of the seve n kin ds of wive s is a d i scourse
ascri b e d to Yasodhara, the wi fe of Gautama be fore h e b e came a Buddha. I gc th e

who le passage n s con tain e d in the S in hal ese S in galovadasiut ta sau na (Hardy , Man .

of Buddhism , p . Th e Pali te xt is take n from th e Sut taprlakam an d . the re
fore b e lon gs

t o th e sacre d Buddh ist can on , I n th e di scours e de live red by Yaso
dhara dewi, in th e pre se n ce of men , dewas , an d Brahmas . i in mediate ty prev io u s to
he r death , sh e de scrib ed th e se ve n k in ds ofwive s , that t h e re are in the wo rld of

me n 3

1 . Wadhaka, [he examination — This woman always t hin k s il l of h er h u sban d ,
t ho ugh pr. i te s ti n g co n t i n ual ly t hat sh e loves h im ; sh e as sociate s with o the r me n

an d flatte rs them I f h e r husban d b e a poor man . she asks h im for some t hin g it is
n ot i n h is poWe r to give h e r , an d the n reproach e s h im b e cause sh e do e s n ot

rece ive it an d s he s its o n a highe r seat in h is pre se n ce . Though such awoman
s hou ld have a pe rson b eaut ifu l as that of a dew i, b e of a respec tab le fami ly, an d
posse ss man y s lave s , sh e is n ot the wife of h e r h usban d i sh e i s like a manac le
tightly fasten ed b y ih : e xecu tion e r, or an i ro n co l lar e n circ lin g h is n eck . or a

Weap on always prepared to wou n d h im, o r a swo rd So sharp that it wil l cut a
hair.



2 . Chart , th e i t; faf — This woman is se l dom in the hou se of he r husbai d , but
"

g o e s to the marke t-p lace , or th e fie ld , o r wherew r t he re is amu l titude of pe op le“

;
s he is acquai n te d W i th man y ways of sin sh e hide s whate ve r pro pe rty is b rough t
un to the ho u se by h e r li usb zin d,— hide s it from h im , b . t re veals i t to o the r man she
te l ls ab road h is secre ts sh e ap pears to de sp ise an y orn ame n ts an d othe r th i n gst hat h e g ive s h e r, an d as ks pe t tish ly for t h at h e doe s n t g ive : Sh e S hows n o
tk i n dn e ss to he r h usban d ‘ s re lat ive s or frien ds sh e shun s th e compan y of th e good
an d assocmte s with the bad S he is n o t l i ke h is Wi fe , b ut l ike an u lce r o i h is b ody
or a

.

can ce r , or an in curab le d i sease sh e I S l ik e a fire i n a dry fore st , or an axe for
c u tti n g down th e t re e of me i it .

}

3 Swami
,
the m ien — This woman doe s n o t in an y way strive to b e n e fi t h e r

h usban d , but to in jure h im ; sh e leave s the house an d ~run s hith e r an d th i the r ,
s h e le ts th e work of th e house remain un don e he r m in d goe s out afte r o t he r me n
s h e is con tin ual ly eatin g ; she lian lre rs aft er thin gs that do n ot b e lon g to h er
s tat io n z ehe proc laim s h e r own fame an d g ive s n o cred i t to o the rs s h e de sp i se s
h e r h usban d an d ru le s him as if he was h e r s lave , an d is like ame ssen ge r se n t
from Yama to frig hte n h im

The se thre e de sm iption s of wome n whe n they die wil l b e torme n te d in he l l,
t here fore the ir ways are to b e avoide d .

4 Mata, t he mother.
- Th is woman lo ve s h er husban d as amo th e r.

take s care
o f h is prope rty, provu te s h is meals at th e prope r time . an d is always an X lOU S for
h is pro spe rity, whe n h e doe s an ythin g wron g sh e affection ate-l} re prove s h im an d
t h reate n s to re turn to h e r own re lat ive s if h e wil l n ot do that which is righ t she

g ive s h im good advice an d re comme n ds him to be in dti st iou s, lo yal , an d to go
an d h ear ban a. S h e is like a divin e me dic in e for th e curin g of all disease s , or a
b ran ch of th e kalpa-tree that give s whateve r is reque ste d from it .

5 . Bkag im,
th e swin e — The woman pays th e same reve re n ce to h er hu sban d

t hat a siste r doe s to h e r b rot he r sh e g ive s h im al l that is in th e hou se sh e wishe s
that h e may rece it e whatever sh e se e s o the rs posse ss and she love s him alon e an d
n o ot h e r man ,

6 . Sale/i i . t h e faithf i l fri en d — This woman is always th in k in g abou t her
h usban d whe n h e is abse n t an d look s out con tin ual ly for h is re turn it give s her
p leasure to hear '

of h im , an d whe n h e re turn s she is de lighte d to se e him she"

as sociate s wit h h is frie n ds and n o t with h is on e l ie s h is frien ds are h e r fri e n ds
an d H S e n emie s are h e r e n em ie s she h ide s h is fau l ts an d pro c laims aloud his

g oodn e ss sh e stops tho se who are ab usin g h im an d e n courage s t hose ho praise
s h e te l ls o th e rs o f h is virtue s an d greatn e s s ; she k e eps n o se cre ts from h im an d

{ lo
-

e s n ot re i eal those with which h e e n tru sts he r ; sh e is s orry wh e n an y mi sfortu n e
happe n s to h im an

'

l re jo ice s i n h is prospe rity ; an d she provide s for h im the b e s t food .

7 . Dasi. th e slave — Th is woman doe s n ot re se n t th e ab use o f h er husban d ,

lh oweve r b rutal it may b e sh e doe s all that is requ ire d o f h e r with alacrity sh e

k e e ps at th e u tmos t d istan ce from all imprope r co n duc t with o the r me n sh e first
g ive s food that has b e e n n ice ly pre pare d to h e r husb an d , o r an y gue st the re may b e .

i n th e ho use , an d the n eat s h e rse lf sh e r t tire s to re st afte r h e r husban d an d i s up
b e fore h e ri se s sh e is econ omical in he r ; e xpe n diture . sh e comme n ds an d exalts
h e r h usb an d , b ut is he rse l f low ly as a s lave ; and is lik e a he lpe r in the -procm in g

o f me ri t, or a sh ie ld in wardin g off deme rit .
J

t

Accordin g to the in stitu tes of Vishn u (Vishn u Smriti l the duties of aW i fe are

a s fol lows
( l lNow th e dutie s of a woman ’

are as fo l lows )
( 2) to l ive in harmo n v with h e r, h usban d
(3; to show reve i e n ce lb y emb racmg the ir fe e t an d such l ike atte n ti on si

to he r mo lhe i -i n -law, fatlie r- ih - law. to guru s ‘ such as e lde rs ‘
, to

d ivin itie s , an d to gue s‘s
M) to k e e p hou se ho ld articl e s (such as th e win n owin g baske t an d th e

re st ) i n good array
( 5 , to main tain savin g hab its
lot to b e care fu l with h e r (pe st le an d mortar an d othe r) n lTl eSt ute n s i ls
17) n o t to practice in can tation s wi t h roots (or other kin d s of witche s ) .
(8) to ob se rve auspicior s cu stoms
(9 ) n ot to d ecorate he rse l f with orname n ts (or to partake of amuse,

me n ts) whi le he r husban d is ab se n t from home

( 10) not to re sort to the house s of stran gers (duri n g th e ab sen ce of
, her

husban d)
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Nata- The Burme se Dhammathats c on tain th e doctrin e pi the Hin du lawyers as
to the pen al character of desertion , »

The tol lowin g amon g other texts co llecte d in
Lo le brooke

'

s Dige st prove th eNarcda. whb aban don s an affection ate wil e , or her i t ho speaks n ot
harsh lx , ho is sen sib le , con stan t , an d frui tful , shal l b e brough t to h i s duty by the
K i n g with a s e vere chastiseme n t.

Vishmtu .
— A man who deserts a faultl e ss wil e shall suffe

'

r th egsame pun ishmen t
Devala -No aton em en t is Ordain ed for that man who forsak es h is ou n Vt iie

through de lus ion of min d , de se rtin g h e r illegal ly, n or for him h o tor
-

sake : avrr
tu on s so n .

Mama— S he who , though afflic ted Wi th illn t ss. is b e loved an d Vl l
‘

lu0u° , mus t
BC\ C I

' he disgraced, though sh e may
'

b e supe rs xded by an othe r “ i c with b rr own
con sen t .

The h usban d was also liab le to ape n alty of a third part of his prop erty z ior the
referen ce S e eNo te to s . 1 70.

Th is sectron
'

l SS is also Support t d b ) ss . 1 73 an d 1 70 t o 1 78 . I t appears

to me a correct stateme n t of the ge n e ral rule oi Buddh is t law as di splaye dm th e

Dhammathats As migh t b e expectr d , th e lan coin cide s with th e e stab lished

n otion s
‘ of morals.

“

Th e exe t p tio tts stz-ted in othe r se ct io n s mak e th e rule cleare r .

Th e pas sag e in s . 3of Bk 12 oi
’

the Man n Kyay about th e Kan or Karma
or halan ce o t merits in pas t existe n ce s , wh ich is the bas is of the doc trin e of or

parte du orc c applied b y th e Recorde r of Ran goon i n so man y case s , an d which

18 th e passag e usually quote d in support of that doctri n e by Burman s , has re

ce ivecl th e learn ed atte n tio n of Dr. Forc hhamme r sin ce I wrote my se con dNote
o n marriage . Th e similar lan guage of s 43of Bk 12 an d s . 54 of Bk 10 may b e

no tice d. On a matte r ab o r t wh ich th e on ly opin io n of valt e must b e that of a

scho lar I n e e d say n o more b ut I would e specially draw th e atten tion of
‘

th e Bur

man s (who are in mv e xpe rie n ce ge n e ral ly un ab le to e xplain th e l iterary al lusmn s

c l the Dhamm . thats an d comp le te ly ign oran t of lh t l l’ co n n e ction s wi th l n t
‘
ian r

lawt to th e in troductory rema1 ks of 1 11 \ learn ed t re n d. E ve n in g et ti n g the real

s e n se of th e Burmese edition , more than a supe rficial k n owl edge of th e B : rme se

lan guage is wan te d . The Burman Ian g age usual ly con veys two idea on e of more

aban don me n t or de sertion , wh ich is pron oun ced to be ille gal , an d is an ac t ot l l l

tempe r or wick edn e ss ; th e oth er is livo rce wh ich , un le ss cficcte ct by m utual corn

sen t , required fu l
'

il ality an d impartial im t s igal on . M oun g Htirre s tate s a di s

t in ct ion n e ve r me n tion ed to me by an y E urop ean , o r an y othe r Burmar ,
though

pro b ab ly kn own to Dr. Q rchardso n Wh e re th e wort ! kwa (divorce is used by

it se lf a se parat ion b y m ut t al com e n t is impl ied : wh e re tn o ve rb s are used.

n ame l ) , sun kwa taban don ) (S e parate ) th e mean in g is ,
I s says , a se paratio n

aban donme n t cause d hy t h e ac t of on e party on ly I hope. some stude n t oi
'

Pali

wil l r, memb e r th is wh e n th e Pali editio n , is t an s late d as th e R e t arde r
'
s in te r »

pre tatio n
'

oi th i se an tique laws affects th e whole law c l marri. .ge an d in h eritan ce .

R emarks — K ira (03m) tn Burmese rs an in tran sitive t e rb khwa (gilt) the cor

re spon din g tran s itive to m the forn re rj mplie s that th e ac t of b reak in g , tak es
; p
lac

e

without an dire ct exte rn al age n t y th e n ce in a legal
'

: e n s e b y
“ mutual co n sen t

.

1

K hwa in dicate s that th e act of b reak in g is caused h ) an e xte rn al age n t . by a th i r
d

party , n o t t h e two con ce rn ed in the b reak in g. S e e M e t
-u K yay. page 44,

though sh e an d h e r hus ban d do tu t wish to S e parate , b ut to l l \ e toge th er:
i t th e

paren ts of th e woman wish to S e parate them , th ey shal l have th e powe r. The i r

u n taut con sm t n ot to s e parate is e xpre s sed by (Q
’
J eétasstt) wh e re ku'

a alon e

used con firm i n g th e sagacuous remark of Mo i rn g
'l-l tin e . Th e powe r of the

“

pare n ts

(as a th ird party) to se parate th em lagain st the ir mutual con se n t [8 expre ssed by

th e causatit e or tran sitive form i f the ve rb . n ame ly, K ln ra (31) (893331000 lo
Sun m

'

ean s to giVe up . to abandon cx -rartc. b e cause th e aut it et /c ve rb t 1 m

imp lie s to do some th in g b y luin t con tribution Moun d Htin e rs th re f' re corre ctr
in main tain in g that sun kwa mean s se paration or aban don me n t b y o n e party on lx

l n l’ i li t h e ve ’ b
'

chaddct i
”

(is ge n e ral ly used to con vey -th e t
’

orcih le p uttin g away

(of a wife ) . an d is
_

in Burme s e re n de red by the u ore emphatic
I kara

n t i, (h e assiil e o i
'

c rjahat : tto aban don ,
to give t p i s used forBu

rme se sun
Z.C

az; jakat i
Ian d viJ ahat t b ut the Pali is n ot capab le o f cxpresSmg t

he fin e distn rc

tron s o i the Burme S c Sun , k
‘wa, khwa, or sun hwa, 1 11 th e ve rb s th emse l

ve s .
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S . l 56. A woman who is barre n . a woman who always b rin gs
forth female childre n , also a woman who has bodi ly ddicre n cre s , f

l

woman who b ears n either daugh te rs n or son s , a woman wrth

h

le t
g
os

zi
.

awoman o f bad con duct , awoman who has n o love for h e r us

b

art

dor in oth e r words , a worn t n who havin g n o love for h er hus

5
m

has a paramour, the se five k in ds of wive s may b e aban don e or

d ivorced (Sun pyit Kwa Shin ).

Note .
— l n paragraph 32 of mav secon dNote th e reade r wil l

g ive n by th e Pan Profe ssor, Dr. Forch hamme r, for con sideri n g
t he n ucleus ‘

ot th e Burman law about divorce .

an d [76 mus t b e con side red toge th e r whe n
~we co mpare them w

g
h

l

ik e

Hin du texts cite d by Cole b rooke . For ce rtain matte rs. such as th e H3“
.

0 fixt re ats as re t son s fo r excludin g from in h e ri tan ce . eithe r husban d or i n fo mag ;refuse co n jugal righ ts to the o the r, an d th e wife migh t in oth e r ways b e supers

z a

c

w
.

I re ter to le prosy . e lephan tiasus . marasmus
, an d ge n i tal dis ease s M ou

n
g
g .

Doo n alon e amo n g the European s an d Burman s whom I co n sulted 6 3? ame l

f
‘

t his
'

s e n se th e pas sage in te rpre te d as an authorit y for th e doctrin
e of free ea

;
I ’c k l e divorce Whe n the re is n o faul t o n e ither side b ut th e i r de s ti n ie s ar .

n o t cast toge th e r. This is in s . 3o f Bk 12 of the M e l ! " Kyay : "1 S ”3 th e ‘

same

e xpress ion is dis tin ctly used regardin g th e se d ise t
‘
se s . Dr. Fo

'

rchhammcr come
l

s

l

.

to the same opin io n as \loun g l
K vaw De on . who could n ot give h t s reason at a

c learly. ,b tt t supp li ed me with the h in t t n paragraph 38 of may s econ d Note ' “I ?

b odily diSease s an d Ce rtain immorali tie s are s e t forth i n th e limdu books ve r

gmuch as in the B t rme se co j e s : compare Co le b rooke o n th e duti e s of a husban

an d e xc lusio n from in he ritan ce Th e c le rr doctrin e is t hat loathsome di s
-

ease

re s
-
t its from sin wh ich

“

n
‘
ay

’

have b e en c ommi tted in a former exis ten ce . The

s o affliCte dmav be refused con jugal righ ts , an d, as De vala nuts i t, b e e xcluded

{ r un b usin ess . accordin g to mum an d C n llucabhatta, an othe r wnl e may b e

take I mt as shown by the followin g te xts sh e could n ot be divorced . an dappare n tly
c ould n o t aban do n th e husban d un le ss h e repudiated he r.

YafflyaZf 'akya .
— A supe rseded wife , mus t b e main tain ed e lse ! a great offen ce is

c ommitted .

Mama— I f a wife, legally supe rseded , shal l depart in wrath from the house
s h e must e ithe r in s tan t ly be con fin ed o : aban don ed in th e pre se n ce of th e whole
family.

As to il l—toke n s discovore d by pal n is try. redun dan t fin gers:
an d o th er con cealed

blemishe s in a b e tro thed girl , se e the Hin du texts 1 83to 1 85 i n Bk . 4. Chap . 4 of
Cole broo c s D ige s t.

The above five causes are similar to those m e n tion ed in the an cie n t H in du
law books as e n titlin g a h .sban d to supe rs n de his first wife b v tak i n g an other.
n ot to divorce h e r , divorce be in g con trary to th e sacrame n tal ideas of th e Hi n du
law. The Buddhist law as stated in th e M e n u . Kyay coin cides with th e H in du
law, a. g. . Bk . 5 , as regards le pro us an d diseased wives Le t th e h usban d
‘

min is ter to h e r in th e most prope r man n e r ; h e has a righ t to cease con n ub ial con
<

‘
n e ction with h e r . ,He shall have n o l igh t to put h er away (sun ) with he r pro
p e rty . I f h e take s a le sser wife h e has a righ t to do so .

Book 1 2. s . 43. refe rs to all th e five sorts of wome n , an d the write r immek
d iate ly exp lain s that on ly sup -rse ssion is in te n ded by addin g a proviso By
p uttin g away (sun ) is n ot mean t that h e may take al l the prOpe rty an d put h e r away ,

but if h e wish . s h e may take an othe r wife , an d a wile as above
‘

shal l have n o

r igh t to oppose h is wish e s thus she may b e said to be put away (sun ) . This is o n e

po in t in th e matte r.

"

I f he had b e en in d uced to marry aleprous or deformed woman
without kn owing of th e defect, he could, un de r s . 1 28 of th e Womuma recove r the
p re sen ts from th e girl s pare n ts an d so b e in a pecun iary position to co n tract for
s ome on e e lse .

If the bad con duct degen erated in to adulte ry, the husban d was e n titled to
d ivorce as s tated in the en d of s . 43 of B k 1 2 c t the M en u Kyay . A s e xp lain ed
unde r 38 1 54 an d 175 . l mean a

’

divo rce al te r judicial in quiry, wh e re th e woman
den ied the charge . I t is of vast importan ce to n o te th e diffe re n ce b ewe e n the two
proposition t — ( l ) a husban d for valid cause may divorce h is wife (2) a husban d on
a valid cause of action may apply to a Court for a decree f d ivorce again st hiswife . S tran ge to say the distin ction i s un k nown to man y E n g ishmen in Borma

fin d th e reason s

th is section to be



an d although exe ry on e of th e Burme se J udges whom I have con
‘

sul te d say de
‘

ib e r
ate ly on se cond th ough t that n o me re aban donme n t whateve r has val idi ty as

d ivorce Without mutual con se n t , i n le ss so decre ed by a compe te n t Court , it has
always app eare d to me that th e po in t was n ot pre se n t to the ir m in ds although
s e en c learly e n o ugh wh en I put the fo l lowin g que s tio n s -Has a jealous or an gryhusban d or Wife lawful powe r to d issolve the status of

‘

marriage by h is or h e r own
will ? I f th e o n e re fuse s to acce pt the flat of the oth e r , or to have an y a ward of
arbi trators how can the s tatus b e disso lve d

The S h in s Myra
-
z , th e Manoao Ru g , an d th e Vagara Dhammathats CO t al l

'

l th e
same rule as s . 1 56 of th e Womuma I t is more fu l ly discus sed in paragraph s 30
to 32 of my se co n dNote on marriage .

.

S . 1 57 . Wise me n have sai d that the fo l lowi n g are th e s ix faults for
wh i ch awoman may b e beat e n but n o t d ivorce d (mali sun mah kwa) .
A woman who is fo n d o f l iquor , o n e who do e s n or lo ck afte r house
ho ld affairs

'

, o n e who is in th e hab i t of sco ldi n gi h er husban d , o n e

who is fon d“

of gaddin g about , o n e who is in th e hab it of makin g
acquai n tan ce an d m ix i n g wi th me n be s ide s he r husban d , an d on e

who always s i ts at th e doorway of the house . I n o lde n books the Pal i
Word sapuma was tran s late d as awoman who ke p t a l e sser husban d
(paramour i) , but th is should n o t b e th e tran s lat io n in the se ctio n .

“

Not e .
— Th is last remark is con n ecte d w ith th e matte r discassed I ll para

graph 32 of my secon d i\ ote .

R emarks — Sapumo m ean l te raliy with (a) man ,

" b ut ~ it ~de pe n ds o n the
co n text , i n what s e n se it _is to be taken The Man oo Ran g Dhammathat Ipara
1 2 ) d iffe rs in the Pal i te xt con side rably from th e Won narza Dhammathat : it

d isjoin s “
Sapumz

'

t from its co n n ection
,
an d tran s late s it cwocfiozooewoéfi

63398$39me§ 203ew903u awoman who has (an o the r) man , an d th e n con tin ue s

with samivadanam. wh ich is re n dere d a (wom an ) who seeks to quarre l with
h e r husban d . The Wm aua an d Wagaru are more correc t in the P5 11 te xt an d

Burme se tran s lation Worman a Dhammathat samin an ca vivadan a ; vivadan a I S

th e correct ord (n o t vadan am, as in th e Man oo Ran g) . imp lyin g th e idea of

disse n tin g words . quarre l , as opposed to samavadan um , words o r re con cma io n

an d th e n th e Womana con tin ue s : Gathasdava Sapuma, a woman who is I n th e

habit of makin g acquain tan ce with oth e r me n . Th e Wagal
'

u an d M an oo Sara

co in c ide Wi th th e Wanmma. I hat e already pomted out that th e Man oo Re n g
commits in th e paragraph prece din g the on e un der comment an o th er s e rious

b lun de r in se le ctin g th e word sappuriso for sapumo an d tran s latin g i t a good
man ,

"

in s tead of wrth th e . ) male (husban d) , sapume n a icchan ti. n ot de si nin g ( to
s tay with ) h er husban d . The compiler of th e Womzana eviden t ly corre

*
ts th e

b lun ders of the Man oo Ran gNote — Th e editor of th e Man oo Wamumu havin g de scribed the Con trac t of mar
r iage in o n e chapte r has already de scribed the dutie s of the wife accordin g to the

m oral law to wh ich , as we have se e n , th e re ligious san ction
’

of theBuddh is t doctrin e
o f future l ive s is attache d , e spe t ial ly in the M e n u Kyay. He th e n state s the

prin cip le that a virtuous woman is n ot to b e divorce d. an d n ext h e s
'

pe C ifie s
'

lh e

fiVe Ordin ary cause s of divorce Havin g don e th is h e treat s of i n compatibl e habits
an d dome stic irritation s fo r wh ich th e h usban d , who is lord ‘

of th e wife . may chastise

h e r bu t wh ich ,
un le s s an d un til the y prove in corrigib le are n ot at all sufficre n t

reason s for disso lution of the marriage bon d .

‘

Th is " logical arran geme n t he lps
us to perce ive how e xact ly th e jurist is in accord with the sustain ed doctrin e of

J udge s in E n g lan d . Light or hasty re sort to th e remedy b y divorce is n ot al lowed ,

marriage be in g a social in s titution as we l l as a private con tract . As in E n glan d ,
t h e h usban d is he l d to b e the guardian of h is wife

'
s hon our ; an d h e is e n join ed to

use goodn ess an d discre t ion to s ecure h is con jugal comfort, an d whe re the se mean s

fai l h e is armed with th e same powe r of chastisin g as the old common law al lowed
i n E n glan d an d similar to b ut n ot so great as that con cede d to pare n ts in s 47 of

Bk .
1 2 of th e Mum Kyay. (S e e also s 632 of th e q wma ) I n Bk . 5 . s . 1 2

of the Me n u Kyay th e lan guage , exce pt as regards the Hin du s : splcion of women ,

is n ot un l ike a judgme n t of the J udge Ordinary. An v woman may have s ix

faul ts . Th ese six faults are , drin k in g in toxicatin g l iquors k e e pin g bad
c ompan y, payin g n o atten tion to h er husbar d

'

s reque sts , who d ispute s h is

wish e s , eatin g before her husban d is satisfie d; havin g un lawful habi ts ,



ke e pin g a paramour, gaddin g about from on e house to an othe r. , The se are th e

six, faul ts, an d a woman be in g fre e from them should in th e mos t prope r way
min iste r to h e r hus ban d: Few wome n are satisfie d wi th on e , husban d, n or

are theycare ful of
“

th e h on our of the ir fami ly . Whe n out oi Sigh t , th ey do “01

con side r what is good an d what is bad t he ir de si re s are chan geab le an d un fixed

th e y have al l a de sire for all th ey se e . With wo me n who have th ese bad habits,
aman shoul d b e much on his guar

"
, an d advise them that they shoul d n o t assocr

ate with improper pe ople , n or do an y limproper) un lawful acts, have a paramour,
n or gad about to o the r pe op le ’

s hous e s , n or use imprope r lan guage . Thus l l a

man who is wi se an d capab le of reflection shal l
‘

correct h is wife , she W i l l n o t dispute
h i s autho ri ty, b ut wil l behave h e rs e lf with th e greate st proprie ty; an d as t hey
fo l low th e advice of a h usban d , it is proper that h e sh ould advise .or correct

th em . l t is n o t prope r to g ive wome n th e ir own way. Thus th e Lord Re clus e
cal le d Me n u, th e son o f the K in g of Hymas said .

Th e se n time n t of this passage is d ecide dly H in du. Man u quote s th e Ve das
again st wome n , an d th e same lan guage is fouhd in the great H in du epics quote d by
C ol b e rook e . A woman is to be con s tan t lyun de r guardian sh ip :

Man u.
-
,
Drin k in g Spirituo us l iquor, associatin g with e vil person s , abse n ce from

h e r husban d
,
ramb l in g abroad. un seaso n able s le ep . an d dwe l lin g in th e house of

an othe r are six faults wh ich brin g in famy on _
amarrie d woman .

Vyasa — S ittin g =at the door , con tin ually look in g out from th e ' Wi n dows
,
GU I ]

ve rs in g with de spicab le perso n s . an d laugh in g un season ab ly are fau lts wh i ch brim:

i n famy o n th e wo in e n of a fami ly.

Yaj nyawalkya .
-A woman whose husban d res ide s abroad must avoid sports

Pe rso n al de coration , crowds an d jubilee s , laugh te r an d visits to the house 0

s tran g e rs .

Th e H in du writin gs con tain man y othe r in stan ce s of misbehaviour an d th e hus
ban d is auth orised to in flict differe n t sorts of pe nan ce s an d mil d “ beatin gs .

Th e B urman ru le s do n o t greatly
‘

var) f . om th e summary in th e M itaksham .

Wive s , if un chas te , shoul d b e e xpe l le d , and ‘ so may
«the e who are pe rve rse .

But th e latte r mus t b e supported , provide d th ey b e n ot un chas te . For a main
te n an ce mus t n ot b e re fused So le ly on . accoun t of pe rve rse n e ss .

”

Co leb ook e also po in ts out that the H in du law treat s th e l itigat ion of teach e rs
an d h usban ds an d . th e re st as n ot laudab le o the r in a mo ral o r civi l view
th e re fore ipupils , wir e s , an d the re st should , in th e firs t i n stan ce , b e d l scourage d
b y th e Kin g or the Court . Th e same ideas distin ct ly pervade th e Burm e s e code s .

The hus ban d is e n couraged to use re p eated correction s to e n force th ose dutie s
wh ich th e law base s o n morality an d re ligion in th e firs t in stan ce : in th e last
re sort th ere may b e re course to

'

the tribun al wh ich is re quired in e xpre ss words to
d is s uade the coup l e from s eparatin g , as shown i n s 1 77 be low an d in 3 54 o f th e
l-l

’
zm Tsaya Paka Tham . Th is procedure is adopte d to o n e of th e judgme n ts in

appe n dix As in In dia the re was n o re dress again s t th e husban d exce pt by
app l ication to the tribun al , th e wife n ot be in g arm e d with powe r to chastise But
un due re sort to th e K in g to en force moral obl igation s -

,was in both In dia an d
B urma pre ve n te d

,
b y th e powe r give n to th e K i n g to fin e an d oth e rwise pun ish

immorality or
_
caprice , an d by the confiscation of property , eve n of stridhan in

In d ia an d payin in Burman .

I n th e 1 2 th Bk . of the Mum Kynyl,
s . 42, the rule is . state d as fo l lows A man

shal l n ot
, put away a wife for on e or al l o f th e se habits , but as it is laid down

above (in th e case of live oth e r i mproprietie s describe d in s . 42 as such as do
n i t b y thems e lves en tit le th e husban d to se paration : also de scribe d in s . t58

be low ) le t him correct he r thre e time s I f he con tin ue to live with h e r. if he
can n o t maste r h e r , an d sh e c on tin ue h er former habits , le t the decis io n b e th e
same as above : le t the law in both case s b e th e same . I n Bk . 5, s .

-24,
ope n ly obsce n e behaviour is treate d as e n tit lin g to adivorce : in Bk . 12 , at the e n d

of s . 43. th e womai
'

s adul te ry is so treate d as we have s e e n already . ) Th e write r

o f th e 5th Bk . in the fo l lowin g section s cal ls in to p lay th e ve ry stron ge st san ction s

of the Buddh ist re ligion to in duce h usban ds an d wive s to live _toge ther sober,
Tl ghtCO

‘
lS , an d pious l ive s , an d wh e th e r from ign oran ce or design

‘

attrtbute s -the

n jun ction s to the mythical Hin du law-g iver Man u as in ,
th e quptatl on about th e

se ve n wive s , although th e ’

o rigip i s re ligious Buddhgsnc J
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S . 20. Whe n the
’

hushand
’
s habi ts are those of an exce l lent man ,

t h e Wh ite
.

s hould fo l low
“

h is e xan
‘

rpl e
‘

and adopt th e same hab i t s .

I f the Wi fe
’

s liab l ts r are tho se o f an : exce ll i n t p e rso n, t h e h usban d
s hou ld fo l low h er. e xamp l e . an d ado pt t he s

o me habi ts: I f th e sam e

hab i t s are co rre spon di n g , th e goodn e ss cf th e hushai d is th e harp i
n e ss of th e wife ; an d t h e good n e ss o f th e w i fe the hap p i n e s s of the
husban d ; fo r th is reason an y such husban d an d u ife are saick to b e
p e o p le from th e c oun try of th eNal s an d Bymas . I f th e husban d '

s

hab i ts are
7good and th e wite W i l l n o t fo l l i w , or th e wufe

’

s habi ts
are good an d th e husban d wi l l n or f o l low

,
th e party. whose hab its

are good may th i n k the o n e who wi l l n o t fo l low “

a pe rson from h e l l or,
the re g i o n of Pyc itas .

S . 2 1 . I f an y h usban d an d wi fe are o f e qual birth an d fami ly ,
and if on the s tre n g t h o f th is th e wife mak e re lig io n s of ferin gs with
o ut t he husban d'

s k n owle dge , sh e has n o righ t to do so an d i f sh e
doe s so . th e advan tage (meri t) wh ich sh e ough t to ob tain wi l l n o t b e
much . Re l ig ious o fferi n g s should b e made wi t h th e kn owledg e -o i the
h uéban d;

‘

anjd i f so made, sh e
'

ob tain s t he me i it i t love an d re spec t for
her husban d

E
an d that o f h e r f i fth : I f t li e

'

h usban d make s re ligi
ous offe rin gs wi thout th e kn owl edge _

of h is wife , or o ft erin g s of
aff e ct ion to o the r pe opl e , he has a rig h t to do so

‘

; and t he W i fe also
ob tain s m e ri t. Th e wife has n o righ t to ob je c t. . to o fferi n gs o i

'

th e

hus ban d ,
but h e may ob ie c t to tho se of th e u ife . Th is is be cause th e

husban d is th e lord o f the Wi fe . I t is a n o i

'k i o t e xce l le n ce whe n
b oth e qual ly , an d

“

wi th fai th , make
“

re l ig ious oE erin gé or g i fts o f

affe ct ion . I f n e i ther party hab i tual ly perl o rm the ir re l igious dut ie s ,
an d are e qual ly n e g l igen t i n mak in g re lig ious o fferin gs , t

'

h ey
'

have .

come from th e con d it io n , in a p re vious life , of amale an d fe rn ale
'

brut’e , an d th ey shall at death go to h e l l , th e fcr n clit io n of _ a pyeita, .

an athoorakay , or a brute , the four s tat e s to b e avo i de d . Thus the
Lo rd R e c luse cal l e d M e n u said .

Remarks — Th e se two passage s are tak e n from th e An gu
’

r
’

asutta
‘

of th e S utt
‘apate e j a;

th e I I I se ction o f th e U ighan ikayo , wh ic -i is the firs t of th e fi re books of th e S i itapi
takam ,

which co n tain s the disco i rse s of Gan dama to the laity, an d forms th e secon d
great division of th e B ddh is t sacre d can on .

S . 1 58 . Th e fo l lowin g are th e five k in ds of m isco n duct for wh ich
a w ife may b e chas t is e d b ut n o t d ivorce d (mah kwamah s

'

un )
M iscon duct wi th re gard to p rop e rty , wi th regard to dre s s an d

orn amen ts , wi th re gard to food , wi th regard to g lan ce s o f the eye ,

an d wi th regard to be haviour towards me n :

Nata— T he se five h abits in some particular poin t s come un de r the”s ix

categories of the last s ection
-I n o f Bk . 12 of the M en u Ky .y

~-the y are cutt
‘ le d

the five faul ts for th e commis sio n ofwh ich o n ly a wife shall ‘ n o t b e aban don ed .

'

1 hat s e ction is we l l worth readin g , as it th rows a brigh t ligh t on th e s tan dard of

man n e rs Th e varie ty o f SpCC lficatifi l l .

reveal s th e an xie ty o f the w
i
rite i' Qto preve n t

an an gry , pass ion ate Burman from aban don in g h is wife _
tu me re

,
i ll temre r,

T he-ve lici g ive n is s tate d i n th e fo l low in g words (page 353o f R ichardson )
A man may n ot put away tsun t awife who is gui lty ofan y or all of the se impro

prie tie s h e has a righ t to
’

chastise h e r with a bul lock-drive r's wan d or S p lit bamboo
o n the lion s. pos teriors , or fe et . I f after .

o n e . two . or thre e chastiseme n ts sh e

quie t ly lavs aside h e r bad habits an d live s corre ct ly , it is n o t prope r to se parate
from h er . I f th e y

'

do separate , it shal l on ly b e pe rmitte d o n th e husban d givin g
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h er all sh e is e n tit led to, if al te r fre que n t correctio n sh e s ti l l co n tin ue s h e r
bad habits , le t each tak e th e

‘ prope rty th ey had in po sse ssion at th e time of

marriage , le t th e hus ban d tak e all the prope rty acq uire d by both durin g t h e

time o f th e ir l ivin g toge th e r, an d let him put h e r away i f th ey have n o prope rtvt

h e s hal l n o t take h e r p l
‘

J GC h e shal l on ly have th e righ t to divorce h e r (sun l . I
_

fvh e
:
r

habits are thos e above de tailed , an d she wish to separate con trary to th e mel t
n ation of h er

“

h usban d“

, le t h im take al l th e ir mutual prop e rty arld le t th e wrfe

pay h im also h e r price : so it is wr itte n . On e -hail o f he r price is al~o land
down . I f th e re b e an y deb ts , le t h e r alon e bear them . Thus th e Sage Rec luse
said .

Remarks .
— A wi fe accordin g to Man u (V I I I , 299 , may l

l‘ e correcte d wh e n s h e
commits faults with arope or smal l short can e b ut on the back part on ! ) of th e

body an d n o t o n a n ob le part by an y mean s .

S . 1 59. M iscon di
‘

ic t wi th re gard
-

to prop e r ty is wh e n "

a woman

ke e p s prop e rty 0 l to‘ ide wh ich shou ld b e ke p t in side , an d k e e p s p ro

pe rty i n s i de wh ich should b e kep t outs ide , an d wit hout th e k n owle dge
of th e h usban d take s , h id e s , or buys an d se l ls , or pays away de bts
an d tak e s what is due .

S 1 t0 M isco n duc t wi th re gard to orn ame n t s is wh e n a woman
puts o n orn ame n ts wi thout taki n g in to co n s iderat ion t ime o r p lace ,
an d by day or n igh t us e s th em , whe n at home or in th e jun g le , whe n
at poays , teas ts or fun e ral hous e

No.

‘
c ,

— I n th e M en u Kyay wome n are so l emn ly e n join e d to wear on ly the dre ss
of th ~ t r own c lass .

S 16 1 . Mi sco n duct wit l regard to foo d is wh e n a woman eats
b e fore

'

th e husban d , when she eat s wi t h ‘

h im an d go e s away be fore
h im , an d t h en re turn s an d eats wi th o th ers , wh e n '

she be fore th e

t ime eats o fte n , wh e n she s e cret ly buys an d
‘

eats
'

i n o rde r t hat he r
husb an d may n o t kn ow.

‘

an d whe n she give s he r husban d a l i t t le an d

take s a great quan ti ty h erse l f . ‘

S . 162. M iscon duct wi th regard to g lan ce s of th e eye s is whe n

a woman looks l ike a crow at an y me n she se e s , turn i n g h e r e ye s in all
direct ion s .

S . 1 63. M iscon duct with regard to b e haviour towards man is

whe n a woman laughs an d talks wi th o the rs an d b e have s wi th them
l i ke as she do e s towards h e r husban d.

S . 164. Bride of beauty , pr ide of l in eage , p ride of re lative s , an d

pride of p rop erty . Wome n who posse ss the se four k in ds of p ride
should n ot b e divorce d (mah sun mah kwa‘

Nata— Th is sub je ct is more fully discus s ed in the Men u Kyoy,
Bk . 1 2 , s . 47 .

I f after three correct idn s th e wife is in corrigib le t h e re may b e a se paration , an d th e
rule for partition i s laid down .

S. 1 65 . Thus a daug h te r already give n in marriage , whe th e r
she l ive s toge th er or e ats an d l ive s in a separate house , g oe s an d
l ive s wi t h h e r mo th e r an d fath e r . I f th e said husban d do e s 0n o t
re turn wi th in thre e ye ars , an d if he doe s n o t g ive or se n d an ythin g
for eat in g an d ex pe n se s , after th e e xp irat ion of that thi rd year s h e
has a righ t to take a husban d, I f for thre e years , le t h e r wai t .

I f he is gon e to th e bat tle -fie ld , le t he r vt ait for six years . I f h e is
gon e in search of prope rty, l et h er wai t for seven ye

“

rs . I f he is
gon e in pursuit of chari tab le an d good de eds ; le t her wait

‘

ior e ig
h t
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ye ars . I f h e is gon e in search of lear n in g . le t h er wait for te n years
o n ly . I f b e fore th e ab ove me n t ion e d days an d date s an d with in th e
mo n th an d year s he take s a husban d, sh e has n o t that righ t . I f
th os e p e riods have exp ire d , sh e can tak e a husban d an d g e t a son .

If
.

th e o rig lm l husban d re t r rn s , sh e shall o n ly b e han ded ( ve r. I t
Wl t h l l'l the pe riod alre ady m e n

‘ion e d. though it b e mo n th or yt ar if
the wife spe n ds , o n ly that take n in po sse ss ion can .b e go t the reaso n
is b e cause he has n o t th e righ t to say th is is my prop e rty .

Note — Th is wife
'

s rig ht to rc-marny because of t he husban d
'

s ab se n ce an d n eglectI S fully disc ssed in mv comme n tary on s . 1 22 i n the chapte r on marriage I n
s . 13* i t is supposed that th e ab sen t husban d has fi red a date for h is re tw n (S e e
also 5 B l . ) With: sl igh t wariat ion s uhe re spective p er iods ,o i absen ce are . th oser

t

m e n tion ed by Devala, Man u. an dVasish tha Te xts 1 52 , &c o f Cole brooke .

S . 166. I f a woman
’

s husban d is take n cap t ive : md th e wife
take s an othe r husban d , th e n whe n p e

t
c e prevails i n th e coiin try an d

th e former husban d re turn s that wife should b e han ded ove r an d
the p re se n ts shal l b e forfe ited Th e reaso n is b e cause the “ oman
did n o rwait an d h e em se k n owin gly the man took h e r . I f fc r lon g
ll

‘

l O

fi
l th S an d years he does n ot re turn , the wife shal l n ot be give n ove r

to im .

S . 167 . A husban d through an ge r aban do n s his wife an d ,

wi th out l ewin g or givin g an y main t e n an ce , goes to a di stan t p lace .

Th e wife through pove rty b o
‘

rrows mo n ey to suppa t herse lf, an d th e
c re ditor takes the woman to th e k n owing and se e in g o f th e pe ople ,

I f afte rwards th e fo rme r husban d arrive s . h e shal l n o t sp eak . i t that
former husb an d love s his wife ; h e can take h e r afte r payin g th e de b ts.

I f he doe s n ot pay up the de b ts , he can n ot take ; thus it should b e
poin te d o ut .

Note — S ee ss . 14, 1 5 , an d 1 6 of Bk . 5 of the M en u Kyuy .

S . 168 . I f a man wish e s
“

to go to a dis tan t place , he should
give main te n an ce an d th e n go I f he goe s away without leavin g
an y, the e xp iratio n o f e igh t years should b e wait ed for, an d if heyo n d
that

, p eriod, the wife has a righ t to take a hus ban d I f b ecause th e
real (former) husban d re turn s th e wife is give n over, an d he says

I do n o t wm t her , that wife has the righ t to take all the origin al

prope rty (p lyin ) which that origin al husban d brought . l f Le has n o

origin al prope rty, th e p rice of the body (30 tick e ls ) should b e

give n . Th e wife should wait for thre e years , but if she does n o t

wait an d the forme r husb an d re turn s an d she is give n back to h im

an d she says I do n o t wan t h im. the fo rme r husban d shall tak e

al l th e prope rty an d en quire as to th e amoun t of the pre se n ts p re vi

ously re ce ived, an d afte r tak in g all the origin al p re s e n t s give n he ,
sh o uld turn he r out of th e house .

Ny e — Accordin g to H in du Man u the h usban d ough t to se ttle th e main ten an ce
before s tartin g as in th is section an d in th e M e n u Kyay , Bk . 5 . Both code s e n join
th e woman to live circumspectly an d work for h e r livin g .

S . 169 . Afte r a lon g wh ile the Wife , imp e lled by h e r se xual

de s ire s , take s a n ew husban d after te llin g th e loogye e s an d thoogye e s

o f th e village . Th e hus ban d , in th e same man n er, gce s advay , an d

th e wife in th e same man n e r take s an o th e r husban d, who lik ewise

goes away . I f afte r the ab se n ce of t n e firs t husban d for n in e years .

the n ex t h usban d for six years , an d the
llast husban d for thre e years
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S . 1 7 1 . I f a husban d or wife in »a s tate ofa n ge rs says to the o the r
I

'

do n o t love you.
”
suc h words s hall n ot b e sufficie n t to con s titute

a divo rce . I t is co n s tituted o n ly wh e n th ey divorce an d leave each
o th e r afte r a. d ivis io n of th e good an d t bad prope rty in p

'

osse ssion
an d n o t . i n pos se ssio n to wh ich t h e y are e n t it le d

Afte r such a se parat io n if th e man o r the woman , regardin g the
oth e r as liis

’

fo r
'

me r wife or h er
'

fo rme r husban d , has sexual in te r

course without th e o th e r
’

s con s e n t , h e ( 1
7

1

5 11 6 shal l fcrfe it all h is o r
h e i h e or sh e , h imse lf or h e rse lf, shal l b e ros s e sscd

b y th e O t h e r. I f th e woman us e s cb sce n e lan guage again s t h im , t e

gardin g him as h e r forme r husb an d , an in demn ity shall b e give n to

the man accordin g to the o ffe n ce comm it te d .

I f th e re is mutal con s e n t , the re is n o o ffe n ce .

S . 1 72 . T he man an d wife live toge the ran d th e n th oman leave s th e

ho use , sayin g I do n o t wish to remain , an d as h e oe s n o t re turn

for lo n g years th e ixife take s a husban d to th e kn owledge o f othe rs

n o damage s shall b e paid . Shouc th e husban d wh o fi rs t le i t th e

h ouse again claim he r for h is wife , an d
“

have sexual c on n e c tio n . with

o ut havin g sufiicie n t rig h t to claim i t ,
'

he shal l b e s eve i e ly pun ished .

I f the wife by force do e s 3 S imi lar ac t again s t th e will ct h e r hus

ban d , th e re is righ t for such aW ife to b e divorced. I f she tak t s a le sse r

husban d. h er hair s hall b e shave d, leav n g a cro ss , an d the man has

a righ t to se l l h e r in o th e r wo rds , af. e r tak in g away al l th e pro pe r ty ,

th e re is th e l
“

.n for h e r to b e t ied an d so ld e i th e r at the baz aar

road or o th e r roads . I f th e husban d k n owin g that h is wife has

take n a l esser husban d has again se
'

xual Co n n e ction with h er, he

sho
’

uld n o t charge, he r with k e e pin g a le sse r husban d ; le t him

k e ep her for h is wife as h e has dc n e . Thus it has b t e n sh own b y

wis e me n of o ld. Th e words that the man who has had se xual co n

n e c tio n with an o th e r man
‘

s wife should n ot b e k i lle d are shown as

te st imo n y in th e I saq -pa-dcd-ma Zat .Nata — Th e ab ove may be compare d with ss 30, 31 , an d 32 of Bk 0 of the Me n u

Ayav. I t man he remarked that th e Won n ana appl ie s our doctrin e of con

don ation .

R emarks —The Culapaduma Iataka is con tain ed in the Jataka b ook of th e S utta

p itakam. th e s econ d division of th e Buddh is t can on .

Th e husban d with out th e con s e n t of th e wife tak e s an o ther

woman all de b ts shal l he paid by him an d he th e n turn ed out of th e

h ouse n aked as h e was born .

'

I f e ithe r the man or woman e n dowed

with good prin c iple s is for a lon g wh ile suffe rin g from illn e ss , an d

if th e o th e r can n o lo n ge r re sist sexual con n e ct ion , th e man or wife

as it may b e should ask in k in d words leave of the
“

o th e r an d the n

take a n ew husban d or wife as th e cas e may b e .

Note — Th e first se n te n ce e n acts a se vere r rule than
.

our own law . A s to

th is an d th e las t s ection se e th e R ecorder
'
s judgme n t i n paragraph 13 of my

se co n dNote on marriage .

S e ctio n s 1 73 an d 132 th row some do
'

ub t o n th e righ t of polygamy.

Th e p re se n t sec t io n was n o t b rough t to n o t ice in th e case wh e re the

S p e cial Court
(
affirmed that righ t (Ma I n g Than ’

s case pri n ted in

circular m emoran dum 8 of th e -22n d J uly The sub je ct i s dis

cussed in
_ paragraph 32 of my se co n d.No te , an d in paragraph



36 wil l b e foun d a corre c ted tran slat ion of an impor tan t passage
i n t h e Mam K gay. I n th e S pecial Court I tried to recon cil e th e

amb iguitie s by ho ldin g that the tak in g of a le sse r wife doe s n o t

b y itse lf co n stitute legal crue l ty or give the firs t wife an y add i

t iom l rights but if h e abuse s an d beats the firs t , an d it b e

proved that he has in an y way oppre ssed he r, the n she may
be e n t it led to ftn ther

'

re lief. Th e se ction (of the Mum Kyay) ap
pears to mean that th e re should e ve n h e

’

some con in uan ce o f th e

i l l- treatment to justify a re sort to the J udge s ; an d that a passin g
quarre l is n o t e n oug h , but th i s po in t is n o t be fore us for dec ision .

Th e Recorder added .

_

th
_

at polygamy was re cogn iz ed by the Me n u

Kyay an d was e s tabished as a cus tom in British Burma.

S . 1 74 . I f a woman buys a man by payin 7 the price of h is body
an d the n make s h im h e r husban d , an d ate rWards wishe s n o t to

remain , the man is fre ed from payin g th e price of the body. b ut if
th e man doe s n o t love he r, h e shall n ot b e fre ed from pay in g the

price of the body . I f a man pays th e pri ce p f th e body o-f the woman

an d th e n take s h er for h is wife , and if afte rwards th e man wishe s
n o lon ge r to live toge th e r . the woman js n o t fre ed from payin g th e

price of the body ; an d if th e wife says that sh e doe s n o t wish to

remain toge th e r n o thin g is to b e said .

Not ! .
-The se case s are stated in the same way in the M en u Kyny , Bk . 1 2 , s . 36

an d other case s of th e sort fo llow.

S . 1 75 . I f it is said leave yourhusban dan d l ive toge the r with me
an d th e good man

’
s daugh t e r does as is to ld he r by that pe rso n , an d

that man afte rwards says
“"

I do n o lo n ge r wan t you, al l th e

p rop e rty of that good man
’

s son without exce ption can b e take n
by that woman . S ome wise man say that on lywhat has be e n exhausted
should b e take n back . I f it is said , leave your wife an d l ive toge th e r
with me an d th e goodman

’
s

_
so n doe s as is told h im b y that woman ,

sh ould that good man
’
s daugh te r afterwards say

“ I do
'

n o lo n ge r
wan t you, all h e r p rope rty without exce pt ion can b e take n b y that

good man
'

s son . Some wise m e n say that on ly what has be e n
e xhausted should b e re turn ed.

Nola— This section may b e de scribed as creatin g an e quity in
'

f avour of th e
man or woman seduce d from lawful wedlock in to adulterous co n n e ction at th e
e xpe n se of th e seduce r U n le ss the seduce r remain ed faithful to th e n ew con

n e ction he or sh e had to forfe it the property. l n .this .way th e same e n d m igh t b e
secured, as th e law o f E n glan d allows by suits for seduction an d again st th e co -re

sponden t in a divorce case . 1 disse n t from th e reason i ng which treats uch pe n al
tie s as con fe rrin g a tacit approval On breach e s of obligation s . Their rea characte r
s e ems

‘

to b e dain age s , as i n th e somewhat similar case o f a cun n in g , e Xpe rie n u d

p e rson e n trapp in
'

g a yo un g p erso n of th e othe r s e x in to marriage an d th e n aban
don in g , for wh ich se e se ctio n s 57 an d 58 of the Win : Tsayq Pal m Tham

'

tran s lated
in para. 41 of mv accon e Note . We se e th e n ature of the p roce ss stil l more clgarly
in the divorce cas e de scribed in se c tion 32 of Book 6 of th e M en u Kyuy wh e re
the co-respon de n t is mulcte d o f his property . in law n

,
o i t h e husban d and the

adul te ress n ot o n ly forfe its he rs , but is liable to have her head shaved in four

patch e s an d to b e so ld. S e e also 8

‘

701 of th e Waiman aan d as to sales a. 695 .

Th e harlo t an d th e pimp we re l iable to similar treatme n t as shown at page 1 72 of
Richardson . Th e rule s of the H in du law are similar .

S . 1 76 . I f a man is poor an d covered with disease . cripp led ,
foo lish , h z y, lustful , o ld , or , in o the r words ign oran t , an d has ce rtain
de fe cts , wive s can abuse such a husban d. an d if through h is laz in e ss ,
madn e ss , an d bad con duc t he is turn ed out , the m ) ? has that righ t if
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0

n o t
_

wi sh to remain , she h is th e righ t to say so . Learn ed me n should,

de c ide that that woman is n o t en tit l e d to all the property . I f th e
“W i fe aban don s he r husband be cause throughmisfortun e he is ill , t

a n d a le per, an d doe s n o t suapo rt him , all s hould b e tak e '

n

z

awavv an d
the woman should b e pun ishe d for thre e mo n ths.

Nata— The M en : Ky iy in Bk . 1 2 , s . 46, s tate s with great fuln e ss th e e igh t
031 1136 8 fo r }VhtCh a woman mav abus e h e r husban d. S ome of them are eve n to
E uropean J udgme n t quite s tifliC i e n t provocatio n , an d the whole pas sage must b e

”5 “?d to 83m 3" adeq iate impre ss io n o f B urme se se n time n t .
Th e n fo llows

th is fo rci ble an d s e n sible s tateme n t of the doctrin e of law (page 358 of R ichardso n )
I f a woman happen to abuse h e r husban d for an y of th e se e gh t cause s) n o fault
Shall b e imputed to he r , an d if th e h us ban d sue fo r a divorce , h e shal l bn ly
o btai n it as bymutual con s e n t le t them divide the prope rty e qually an d se pa
raie lkwal Th e re is n o law in th e w irld that because a woman is an abus ive
W ife , h e husban d shall s eparat e (kwa) an d

,
tak e all the pro pe rty th is al l

teache rs The n the wife is en ioin ed as a re ligious woman to b e submiss ive ,
an d th e beat i tude of the hun te r

'

s wife is quoted .

b e accuse s , h is wife (“f-be in g a lepe r. an d if the wife says that she do e s

The above rule s s e em to m e H i n du as shown by th e fo l lowi n g texts in Co le brook ’

e

Dige st , 57 an d 178

o

Man u .
— Sh e wh o n eglec ts h er lord, though addicted to gamin g , fon dgo l spiritu

-ous l iquors or disease d , must b e de se rted for th re e mon th s an d deprived of h e r
o rn ame n s an d h ousehold furn iture . But sh e wh o is ave rse from a n a 1 husban d ,

o r a deadlv sin n e r , or an e un uch
, or on e without man ly stre n gth ,

.or on e affl ic te d

with sn

ES
h maladie s as p un is h crime s , must n e i th e r b e de serted n o r s tripped of h e r

p rope r y.

Va sis
‘
h t lia.

— From a man of con temptible b i i th ,
from an eun uch or the lik e ,

‘from a de g raded man . from on e afflicted W ith epile psy, vicious or tain ted W i th

shock in g d is eas e s an d trom a in que n te r of harlots , a pare n t may take back a dan i
-
s e l , though give n away.

I n th e se c tio n un de r comme n t th e callin g the wife a le pe r is treated as legal
crue lty . Such abuse might in E n glan d b e action ab le s lan der an d as I have shown

i n my secon d n -te .

'

th e demarkin g lin e of l e gal crue l ty varie s in th e same Court
with th e advan ce of-o p in ion s . I n , l $urma le prosy is b e lieved to re sult from sip s in

previous e xiste n ce s

Remar ks — Th e Code of Marn i co n tain s a similar passage (V i S-l ) though (a h r s

han d h e ) un o bse rvan t of approved usage s , Or e n amoured of an o the r woman or

d e void of good qualitie s , ye t ahusban d mus t b e re ve red by a virtuous wife — Man n

I X , 79. But sh e who is ave rse from a mad husban d, or a deadly sin n e r, or an

e un uc h , or o n e W l thOl ‘t man ly s tre n gth , or o n e afflic ted with such maladie s a
pun ish crime s , m ust n e ith e r b e de se rted n o r s tripped of he r prope rty .

Le prosy an d othe r in curab le disease s are ,
accordin g to th e Culakan i

mavi
'

bhan ga

s uita, pron oun ced by Gautama, t
h e re sult of th e fo l lowin g sin s I f in th i s wo rld

a woman or man b e a torme n tor of livin g be in gs with th e han d, with s to n e s ,

s tirk s or k n ive s , upon the d ssolut io n o f h is frame b v death , h e will b e born i n he ll ,
wre tch ed . mise ra

ble an d to rme n ted but if upon disso lution oi h is frame by deal
-h

h e b e n ot bo rn in h e ll b ut if he again become aman (or woman ) whe reve r h e may
'

be
'b
oro . h e will b e affl icte d w ith a deadlv disease . Th e pat h wh ich leads to a

s tate o f disease is th is : to b e a torme n tor of l ivin g be in gs with th e han d, W i th

s to n e s , with s tick s , o r with k n ive s .

A
cco rdin g to th e V ish n u Smriti . le p rosv marks a human be in g who has b e en a

c rimin al in the h igh e s t de gre e in forme r e xis te n ce s .

S . 1 77 . I f a wife co oks curry an d rice we l l an d fe eds h im an d

h im b y givin g h im be te l- leave s an d cigars , an d al so washe s
tsoe . &e an d al so weave s we l l an d looks afte r
an d also looks afte r her so n , gran dch ild, an d

husban d ,
an d eats afte r h e r husban d.

an d l is te n s to what

l o oks afte r
a n d g ive h im h is on

:hous e ho ld affairs we ll

s lave s , an d s le e p s Li te r than h e r

:an d doe s n o thin g without con su
lt i n g he r husban d,
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he r husban d te l l s h e r, an d is n o t fon d of goin g from house to house

if such wom
'

an are reviled an d s truck, and e lbowed , that
,

man sh ould

b e pun ished
'

lyaz adan ) . I t the woman b e n o t as
.

the above , sh e should
in the pre se n ce of the e lde rs b e seve re ly pun ished an d also b e l iab le
to abuse an d

'

to b e s truck . Good Wive s should look afte r th e ir husbands ,
an d should the y b e an gry for some cause , in jured or suffe rii g from i ll

n e s s , or have an y n asty lep rosy , as a mo the r love s he r son , as a S ist e r

re spe c ts h e r e lder bro th er , as a frie n d wishe s good if r a frie n d , as

pup ils re spe ct the ir mas te rs . as se rvan ts are afraid an d re Spcc t th e ir

mas te rs , such wive s should b e we l l ke pt by th e ir husban ds .

NJ : — He rc . as in s . 176, the p e n al san ction is called in to aid th e san ctio n s of

re l igion an d civil law,
as in s . 1 8 of Bk . 5 an d s ,

30 o f Bk . 6 of th e M en u Kyay.

T he crimin al pun is hme n t awardable by e lde rs are of a diffe re n t sort an d seve rer

than the mild chastiseme n ts in flic ted by th e h usban d in th e dome st ic forum , such .

as s . 47 of Bk . 1 2 de scribes . Compare also 5 . 632 of th e Won n an a, wi th s . 70l . an d

as to th e re sort to tribun als see Note to s . 1 57 above Th e y who co n te n d that ,

in sp ite of th e Burma Courts Act , th e loo gye e s still have a matrimo n ial an d ( M E

jurisdic ti o n wil l doubtle ss in sis t that th e } s till po sse ss the crimin al j i isdic tiom

g ive n by th e Dhammathat . I am of op in ion that it ceased with th e e n actme n t

o f th e Pe n al Code an d Procedure Co de ,
i f n o t be fore . Th e Burman ideas about .

abuse can be learn ed from s 1 5 of Bk . 9 of th e Mm u Ayay.

S . 1 78 . A good husb md who posse ss in g g o od qual itie s trie s

to in crease his s lave s , prope rty , an d house ho ld furn iture , an d builds
a good hous e , an d ke eps h is wife an d son comfortab ly an d takes good
care of th e catt le , an d al so h e lp s h is poor re lative s an d advises th em ,

should b e ke pt an d fed we l l . I f (such care ) is n o t take n , the woman
shal l b e seve re ly pun ish e d If the woman looks after her husban d
an d re spe cts an d fe e ds h im , the husban d should mc f, abandon in g ,
divorce (mah sun mah kwa) Such a wzfc. Person s e n dowe d with
the se qual itie s are said to b e as comfor tab le as the Tsat K yaM e n g .

R emarks .
— Sakkya M e n g, i .c. , th e K in g Cakra, is th e happy ruler of th e Tavattimsa

h eave n , th e lowe s t devaloka but on e , situated o n th e summit ofmoun t Me ru.



A PPEND IX A .

T ran s lat ion s of t h e Chapt e rs on Marriage an d Divorce of t h e Win i
Tsaya Paka Than i Dh ammat hat by Mr. S . M in us an d M oun g S an
aided by Moun g Kyaw Doon , from t he Burmese Tex t as e dit e d by
M oun g Te t Too, wit h Not e s by M r. J ardin e an d Remark s by
Dr. Forch hammer.

ONMARR IAGE .

S . 43. Decisio n s should thus b e given . I f a charge is brough t
t hus , Th i s man has committed adul tery with my wife ,” an d if th is
(Charge ) is proved , 30 ticke ls of s ilve r shal l be paid, or 300 t icke ls
C f

‘

co pper. I f a charge is brough t thus,
u

Th is u oman has com
mmed

_

ad01t€ry W i th
,

my husban d, an d if this (charge ) is preve d .

t h e price of the hair-kn ot an d ears should be paid as damage . The
p rice o f the hair-kn ot

‘

an d cars i s 30 viss of copper. I f it be an
e lde rly woman an d she be a vir gin ,

”

the faul t don e is sim ilar to the
o n e don e to a virgin . I f th e charge is de n ied, evide n ce to prove th e
c harge should b e brough t forward ; an d if it is proved , the damage
s hould i n th e same man n e r b e 30 fiche is of s ilver. I f n c t prot ,

t h e person who tailed to prove shal l b e the loser. Th e party ,
who

has fai l ed to prove shal l pay the expe n se s of the court , as also the
c osts in curred by the o the r party . I f the youn g coup le b e of the
s ame posi tion an d circumstan ce s in life , le t th em l ive tog e th er .

T hus i t should b e decided . (If i t I S said) I t is true that se xual
c on n ec tion h 5 taken place , but I do n o t

'

wish to live toge th e r . 300
t icke ls of coppe r shal l b e paid as damage . if made pregn an t , 300 tick
e ls of COpp e t

‘

shall b e paid , wh ich amoun t is equivale n t to 30 t ick e ls
o f si lve r , an d they bo th shal l pay all th e e xpe n se s of th e Court . i f a
d e n ial to t he e ffec t that it is n o t t rue , I did n ot n o t have sexual con
n e c tion ,

"
is made , proof of th e charge shal l b e brough t forward.

I f n o witn e sse s can b e shown . le t the woman make a corre c t state

m e n t , an d if she dare make it , le t them l ive toge the r . i f the man

d oe s n o t wish to l ive toge th e r, le t h im pay 300 ticke ls of ccp pe r .

I f the woman say
“

I do n o t wish to make a st iteme n t . le t th e man

b e put un de r oath , an d if h e dare do so , th e oman who c laimed the

man for h e r husban d shal l b e the b e e r. I f b o th of th em wish to

m ake c orre c t s tateme n ts , th ey should accordin g ly b e chas tised ( r

advise d . A n d if e ve n afte r the advice a re fusal to l ive toge the r be

made , th e charge should b e ame n ded, an d in order to c l ear up the

case , le t them e ithe r be made to chew rice or to dive (an d se e who can

remain the lo n ge st) an d in the divin g , th e on e who first appears shal l
Th e t he los e r. (Hear fo l low some wo rds in Pali, fot the corre c t tran s la
zt ion of which se e Dr . Forch hamme r

'
s remark on the who le passage ) .

I f th e lose r b e th e man h e shall pay 300 t icke ls of coppe r , an d if th e

l ose r b e th e weman , she shal l p .y th e e xpe n se s of the Court , as also
t he co s ts in curred by the o the r party . I f an outs ide r has con n e c tion

with a female s lave , le t him rede em he r an d live toge the r. I t eve n

he doe s n o t wish to live toge th e r, he shal l rede em , an d se t h er at

l ibe rty . He shall n e ithe r say that the price o f the s lave is much
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n or litt le , for h e kn owin g th e pe rson to b e a s lave had sexual co n n e
c

t ion , an d sh ould the re fore rede em he r by payin g the origi n al price of

her body .

Remarks — The Pali te xt is
Naahan ti Vuttakcn a, puris e n a satapaye

Pi sahe saparz
'

t
'

jitfi
U bh-o p i sataswuih ,

ovade vyayatharahain

Oy
'aglakep i n adiye h yathaizuteta uttgi n akam

Tan dulam yap i ld iadaye , n imaiccave jale pi va
Dakén amujjan e p i yo , uttan

‘

e xa parai ilo .

I f (sh e ) says No t I , the man may b e put to torme n t ( ’ l i f
“

he sh e :shal l
fl

be th e lose r I f both mai n tain to b e
'

in
"

th e righ t , le t th em b e appropriate ly
admon ish ed . l l th ey do n o t

’
talieh th e correction to h eart . le t th e matter b c

adjus ted as me n tio n ed above , or le t th em ch ew rice . or dive un de r wate r : h e

wh o firs t fre e s himse lf from th e wate r -(a
'

ppears above wate r} shal l b e co n s ide red

as th e loser.

S
I

. 44 I f it b e wi th aWoman onc e marri ed , on ly 1 5 tickels of silver
shal l be paid. I n some o lde n b coks it is said 1 50 should

I “

b e paid as .

damage . Th is is kn own to b e coppe r. I f the person has n o silve
'

an d coppe r to pay as damage , th e good woman shal l take all the

p rop e rty , without exce p tion , lie/orig in }: to him ] If it is don e b y a n ear

re lat ive , a s lave shal l b e give n . A n d if the woman doe s n ot wish to

l ive , in th e same man n e r damage shal l b e paid
'

. I f it -b e a le sser
wife of an o th erman 1 5 tick e ls of silve r, o r 1 50 tick e ls of copper, shalh
b e paid . Th is

“
al lude s to Wife , son s , an d daugh téis who are e n tit le d

to 30 tick e ls of sil
j

ver .

S . 45 .

'

I f sexual c '

on n e ctio n b e had with a youn g an d de licate
virg in , 100 lichals of copper shall

l

b e th e damage , or 300 ticke ls of

black copper (963968) m olden
"

days mean ing lead , or 30 t ick e ls of

p ure silve r. E ithe r 300 ticke ls of b lack coppe r or 30 tick e ls of s ilver .

’

l
‘

he de cis ion gran tin g th e award of 300. ticke ls of b lack Coppe r, or 30

t icke ls of silver is th e on ly on e in accordan ce with law.

De cisio n s should b e give n afte r takin g in to con s ide ration th e circum

stan ce s an d posit ion in l ife of th e suitors .

S . 46 . If a p e rson who commits adul te ry with an othe r man
’

s wife

is foun d an d cahght in th e bedroom , h e may b e l

e lbowe d an d struck ,

an d if he eve n die s the re is n o damage n or crime on th e o rhe r han d ,

if the man afte r leavin g the b ed arriw 5 n ear the thre sho ld , th e re is

n o right to s trike him. I f he e lbowed or struck , the striker is liab le
to pay damage for assaul t . Bamag e shou ld also

.

b e paid for s exual

con n e c tion . Th e re lative s have n o t th e righ t to s trike an d are n ot

e n title d to ge l any damage for th e se xual con n ectio n . I f th e act is

don e in the abse n ce of. th e husban d , the re lalipes should act on ly“

acco rdi n g to what they se e .

Note by M ouuc TE '

i
'

Too .

THE de
'

cision laid down in o lde n books in a case of'rape
'

o n avirgin or

a youn g girl un de r age as shown in the ex trac t in Pali is as fo l l ows
The p e n al ty is 300 ticke ls of b lack coppe r or 30 tick e ls of pure silve r.

I n an o the r i n s tan ce , in a case o f rap e o n a virg in o r a youn g girl.
un de r age , th e pe n al ty is 100 tick e ls of co ppe r or o n e viss o f S i lve r
I am of opin io n that the lat te r is the p rop e r decis ion . Th e pe n alty



of 300 ticke ls of b lack Coppe r on 30 ticke ls of pn re
’

s ilver is n ot on e for
rape , but is ime n tio n ed in the Pail extract mere ly be cause it is shown
i n o lde n books . I co n cur in what is me n tion ed in th e former ,

t .e . , thepen al ty of 103 ticke ls of coppe r or o n e viss of silve r. I n the case of
se xual con n e c tio n . or rape , a pe n al ty of 300 ticke ls of black cop pe r or
300 ite ke ls of pure s ilve r is laid down , but

'

th is al lude s to a case
whe n the man de c lin e s to marry afte r havin g by mutual con se n t
sexual con n e c tio n . The re fore I leave the mat te r for con s ide rat ion .

S . 47 . I f a 1mm comm it s adulte ry With an o ther perso n s wife , he
shal l pay 30 t ick e ls o f silve r. I f that brutal man again commits
adu l te ry with that woman , whose damage has already be e n paid ,

he shal l 15a): 1 5 t ick e ls of s ilver . if h e again commit s adul te rywith that
woman , he shal l pay half of what is me n tion ed above , t é. , seve n

-an d
a-half ticke ls o f silve r. if he commits i t th e ft urth time . th e re is i o

faul t . That W icked woman should b e n umbe re d amo n gs t the pros ti
tul e s . This is me n tion e d in th e Dhamawelatha

r

Dhammathat .

I n th e Man n an d th e Man utheeka Dhammathats th e above pe n al
tie s are laid down o n ly wh e n -a woman commits adul te ry with a

sin g le in dividual . I n an o th e r in stan c e if man commit adul te ry with
a woman , th e firs t t hre e me n shal l each pay damage of 30 t ick e ls

of silver . I f adult e ry -is commit te d for th e fourth
'

t im e with a se pa
rat e man , n o damage shal l b e paid. Sh e shal l b e so ld as valued by
th e D hammathat an d se n t to th e place of the prost itute s . I n th e

Man u 'haya Dhammathat it is laid down that such a woman is

e n tit l ed to damage o n ly from two me n .

Man u an d Man utl cal m an d the Mmm thaga Dhamma
thats are con tradic tory on th is poin t th ere fore it is le ft for cor.sic

’

e ra

tio n .

Remarks — I h e pr

ope r spe l ling of th e Pali words is , Dhamm'

avilasa, Man ussika
'

an d Man usara.

S . 48 la the matte r of comm it t in g adulte i y . i f e ither the

p e rson wh o
‘

has commit ted th e adul tery , or

'

th e wicked woman
'

in

faul t , or th e husban d who has the righ t to have Sexual con n e c tion

die s , le t th ere b e fre e dom con side r th is
‘

. I n o th e r words , the pe n alty
for de liowe rin

‘

g a Vi rg in varie s , as th e kin ds of virg i n diffe r. Th e

pe n al ty o f 30 t ick e ls is said to b e spoke n at ran dom .

S . 49. The re are n in e kin ds o f virg in s

( l ) a V irg in o f th e M in (rul in g c lass
(2 ) avirgin of the Pp on ah (Brahmin c lass )
(3) avirgin o f th e tradin g elass
(4) avirg in of the cul t ivatin g class
(5 ) a Virgin of the same de s ire s (80300933)
(6) avirgin n o t of th e same de s ire s

(7) a V irg in of th e same race (00833673399 )
( 8) a virg in n o t of the same race

a
'

slave virgin

These are th e n in e kin ds of v irgin s . Out of th e n in e kin ds of

virgin s , if sexual con n ec tionf
'

b e had with the virgin o f the ru l i n g c las s ,
t he damage is 530 ifwith avirg in of th e Pinon ah (Brahman c las s l ,

400 ; if wit li avirg in o f the tradin g c lass , -3OO if with a Virg i n of th e
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Note by MOUNG TET Too .

Of th e two se n te n ce s o f the relig ious book th e firSt is , I f it is
don e to

”
th e se e i n g an d knowin g of b o th , th e n o n ly is th e re th e righ t

to
_
own . Th e s e co n d is

‘

Eve n if it is don e wit h th e k n ewle dge of
On e , th e re is th e righ t to own .

" What is e xpre s se d b y Yah z ade e tai
m e e malib yatha i s in th e Mama Tsaya use discre tio n .

S . 5 2
, I f a pe rson has sexual con n e ction w ith a t virgin again st

h e r co n se n t an d by force , he shal l b e seve re lypun ish ed an d all his
property con fiscated . I f the re lation s of th e o ffe n de r wish to pay
t h e damag e , th ey can do so by payin g 100 ticke ls of s ilve r. I n o the r
wo rds , if se xual co n n ec tio n be had with a virg in again s t h e r co n se n t ,
in the jun g le . o n th e ban k o f t he rive r, or in a so litary place , le t a

h un dred t icke ls of
=

p ure s i lve r b e paid as damage . I f with th e g i rl
’

s

c on se n t , n o damage . I f the y are of e qual positio n in l ife , th ey sh ould
marry . I f the man de c lin e s to live toge the r, he is liab l e to pay

damage : in o th e r words , if se xual co n n e ction b e had at poays an d

if th e gir l is made pregn an t , le t th em marry . I f the man de c lin e s ,
h e shal l pay 60 ticke ls as damage an d 30 t icke ls for the ch i ld , an d

i n additio n to this 30 tick e ls . I f the man is h igh e r in ran k an d

the woman in fe rior, 30 tick e ls of silver shal l b e paid as damage if

th e man doe s n o t wish to l ive toge th e r . I n o the r words , i f the

virg in is pul led about b y h er han d, le t the man
'

s l e ft han d he cut off,
an d if he is afraid to allow th is be in g do n e , le t h im pay 60 t icke ls

of pure silve r . E ve n if th e virgin co n se n ts , a damage of 200 t ick e ls

o f coppe r shal l b e paid . I f two virg in s rub (a) again st each o t h e r in

p leasure , th e damage is 200 t icke ls . I f an in fe rior se n ds a go -be tu e e n
to o n e h igh e r in ran k , th e damage shal l b e 300 tick e ls I f e lde i ly

woman have se xual co n n e c tion , le t the head b e shaved an d th e p e rsr n

turn ed out of the town . I f a man has s exual con n ec tion u i ih a

woman un de r th e pro te ction of an o th er an d make s h e r p re gn an t , le t

the man make h e r h is wife . I f he doe s n o t wish to do - so , le t him

pay all de bts , re de em he r an d se t h e r, at l ibe rty. Th e se p rovis ion s

are laid down in th e Man u Dammathat an d th e Me latha (b ) . I f the re

be an yth in g remain in g , th e de tails of th e dign itie s an d ran k o f the

aboveme n tion ed wil l b e se e n in
‘

th e Maim Tham S hwe Myee n K yan

Dhammathat .

Remarks — ta
' Th e Pali te xt is K wun K d tt fl e tath

'

e va ca, t e . , titl virgin with

v irgin , (le t ) th e same {damage vi z 200 tick e ls, as in th e p re cedin g cas e . b e paid) .
I th in li it can n ot m ean an yth in g e lse than the un chas te co n duct of o n e virgin W i th

an o th e r the Burme se in trepre te r puts th e same struc ture upo n it , an d the E n g li sh
t ran slation of the B urme se te xt is correct .

(b) Me e latha should b e Dhammawe e latha (vilasal , o r s imp ly We e latha (vi lasa) , i s

t he same book as that n o ted on page 2 .

S . 53. The re are e igh t mo tive s for g ivin g daugh te rs in marriage

H ) the be lie f that the man i s of h igh family
(2 ) a promise to make pre se n ts in re turn

(3) a promise to do some bus in e ss or o the r

(4) a promise to re lieve from pove rty

(5 ) the fact that th reats have be e n spoke n

( 6 ) a promise to do co n t in uous s ew ice

(7 ) a promise to cure a disease an d

(8) mu tual wish .



( vi

The daughter is give n in marriage be cause it is be l ieve d that the

man is o f h igh family. I f afte rwards n o t of h igh fami ly as stated .

there is a righ t to take back the daughter . a

A promise is made that pre se n ts wil l b e give n in re turn . an d if

pre se n ts are give n as prom ised , the n on ly the man has a rift‘h t get

the daughter. I f be fore the pre sen ts
'

are give n sexual con n ec tion

take s p lace , the man has a righ t to the daughter e ve n if the pre se n ts
shal l n o t b e give n , for th e fau l t l ie s with th e mo the r an d fath er

l n
‘

givin g
-the daug hter be cause a p rdm

’

ise to do some busi n e ss i s

made , thre e years
' =serviCe must b e don e‘

b efore fre edom :

l n givmg the dan g htcr
‘

be cause a promise to pe rform some import

an t se rvice is made , action towards pe rforman ce of th e promised
se rvice should b e take n before the daug hter is give n ,

I f a daugh te r is give n because o
'

f threats , th ere is a righ t to take
h er back when the fears subside .

I n g ivin g the daughter because a promise to do co n tin uous service

is made , if se xual con n e ction take s place ,
that daugh te r should b e

that man
'

s wife an d n o me n t io n should b e made about the l e n g th of

time .

I n givin g a daug hteh because a promise to cure a disease is made ,

if th e diseas e is cured , th e n o n ly the daughter should b e give n to th e

medical man .

I n g ivin g a daughter with con se n t she should, accordin g to her

wish , b e give n . I f the daugh te r in te n ded die s , on e of th e remain in g

daugh te rs should b e give n , an d half of the price of th e body of th e

daugh te r in te n de d should al so b e give n . Although all th e prope rty
shou ld have be e n give n , ye t , if n ot give n , the price of th e body of

that daugh te r or doub le the pre se n ts; or only half of th e price o f the

body of that daugh te r, should b e paid accordin gly.

Thus th e prece ptors of law e n dowed with th e e igh t du tie s have

p r in te d out .

OND IVORCE .

S . 54. The fo l lowin g is the case of divo rce ( 020008: kv
’

va kin )
b e twre n 3 husb i n d an d wife . I f th e

“

wife al lege s that sh e is oppre
'

s s
‘

ed
an d i ll-t r eate d byher husban d bymean s of harsh lan guage an d beating ,
an d if th e husban d de n ie s th e truth of th e s tateme n t , the wife must

prove it . I f the e l ide n ce shows
'

that th e husban d was heard abusin g
an d s co ldin g h is wife , but was n o t se en beatin g an d s trikin g he r with
th e e lbow, although th e evide n ce doe s n o t show that the husban d was
s e e n strikin g h is wife , if marks are foun d o n th e wife

'

s body , th e
s tateme n t be in g co rroborated by the facts of th e marks foun d on th e
wife

’
s body , it is to b e pre sumed that th e al leged

"

s tateme n t of » the

Wife is true in sp ite o f th e in comple te n e ss of th e evide n ce give n . l i
th e all e ge d stateme n t is proved, th e husban d shal l bear t he bbs ts cf
th e suit , an d such husband shal l b e admon ished to l ive on good terms

with his wife , an d awritte n orde r shal l b e en te red in to the e ffec t that
the husban d wil l n ot do th e like again o n pe ri l of leavin g th e h ouse
with o n ly the dre ss on h is pe rso n n e ve rth e le ss , in spite of th is
de cision , if the wife c laims a divorce be cause sh e doe s n o t wish
to live with h im , a divorce may b e g ive n as if th e co n se n t we re mutual .
I f the husban d says I , too , wish to divorce yo n .

"

_
le t h im b e

“

made
to leave all the p rop e rty in th e po sse ssion of h is wife an d le t them b e
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thc husband has n o faul t an d th e W i fe Wishe s to divorce , le t

I f th

an d ge t al l the p roperty an d ;such wife shall pay all th e de t
'

f
e Wi fe has n o faul t , the h usban d s hal l ge t the pro pe rty, an d such

W ! e shal l pay the in curre d de bts . I f the wife has n o faul t an d th e
husban d wishe s to divo rce , in th i s case wh e re th e husban d divo rces
it may be de cide d o n th e same prin cip le . This is said of a husban d
an d W ife marri ed from the ir younger days .

Nor v.

‘

— With th e above de scrip tion of judicial procedure iii divorce in th e edition
OfWo n n a K ) aw . D e n g. AD . 1774, We may -compare s iu ilar passage s in mo othe r
books . Th” are tal9h from e r i tion s rin ted in R in n o n . n d I b l
h ow far th e authe n tic te xt is PW S e rved .

P 1 8 3 am un a e to say

A n abs tract of th e Buddh ist law o i divo rce as g ive n by Kain gz a Man oo raz am

h is Maharaz athatkye e , o r Cate ch ism o f Law , about AD . 1 640.

l .

‘

l f a wife prove s that h e r husban d has abuse d, s truck , an d

oppos
‘

ed her al though
‘

sh e l‘Ll S n o t vlo n e an y fau l t , th e J udge may
admo n ish th e husban d i f th is is the first offe n ce . B l l

'

. if th e wife

pe rs is ts in sayin g that sh e wishe s to divorce h e r h usban d as h e is a
seve re mas te r to h er , an d if th e husban d begs to cohabit with his

in e xorable wife , whom h e prom ises to regard as his de ar life in future ,
a divorce may b e g ive n an d th e ir asse ts an d de bts should b e divide d

e qual ly be twe e n the two . If th e h usban d commits th e same offe n ce

again , he may b e orde red to quit th e hous e with o n ly th e dre ss o n

h is pe rso n , leavin g al l th e prope rty with h is wife an d bearin g al l th e

deb ts in curred b y both .

2 I f a husband or wife wh o
.

we re married in th e ir youn ge r

days (coScp gl 0059 0003) wishe s to divorce the o the r without an y

faul t , th e party who wish e s to divorce shal l leave th e house with on ly
th e dre s s o n h i s or her pe rson , fo rfe it all th e p rop e rty to th e o th e r ,

an d bear all th e deb ts i n curre l by bo th . But if t h ey p oss e ss n o

prope rty at all , le t t h e party who wish e s to divo rce pay hal f of th e
(kobo ) price ( i the body to the o th e r as the y are a youth ful pair
( n ge h lin an d n ge hmaya) . A husban d an d wife are n o t calle d n ge h lin

an d n ge hmaya whe n e ither party has commit t ed adu l te ry. an d in

virtue of this offe n ce , the o ffe n de r shal l pay th e who le of the p rice

o f the body to the o th e r an d b e divorce d if th e r th r i s co n currin g .

Wi i i t
'

saya Paka l han e e of th eNobleman Le t Wat Thoon dara afte r A .O . 1 77-l ,

p . 38 .

I f a wife who was marrie d wh e n yrun g an d who is livii g in th e

same h ouse as h e r h usban d lodge s a comp lain t in t h e p re se n ce of

wit n e sse s with a J udg e to the e ffec t t hat . al th ough sh e has n o t com

mitte d a half hairbreadt h s hadow o f a fault , she is subje c te d to th e

utmo st so rrow an d m is e ry b y h e r h usban d us in g ab i iS ive lan guage ,

s lap pin g ,
s t i ik in g h er wi th th e e lbow , an d p ul l i n g h e r hair , an d t hat

s h e can n ot accoun t for th is s t ran ge course of act ion fo llowe d by h e r

husban d , an d if the husban d un truth fully de n i e s
.

comn .n t i n g an y o f

th e se al leged ac t io n s , but admits havmg admo n i sh ed an d i n s truc ted

h is wife in th e discharge of he r house h
o ld duti e s , an d furth er

s tate s

that h is wife has malicious ly made a false charge , th e W i fe shal l
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prove the charge . I f the witn e sse s adduced by the wife de pose to the
e ffec t that th ey heard the husban d sco ldin g an d abusin g his wife ,

an d if they do n ot at all de pose as to the husban d'

s b eatin g an d

s trikin g h is wife with the e lbow an d pul lin g her about , b ut if th e

wife shows marks of beatin g an d s trikin g o n h er body, it is to b e pre

s umed that th e wife
’

s stateme n t is circumstan tial ly proved . The

e xpe n se s for pickl ed tea, writin g fee s , an d othe r e xpe n se s wh ich had
b e e n or would b e subse que n t ly in curred, shal l b e born e b y the

husban d , who may also be subj ec t to a fin e . An agre eme n t shall
the n b e e n tere d in to be twe e n th e husban d an d the wife , by wh ich the
former shal l bin d himse lf n o t to abuse or strike his wife in future
or il l-treat or oppress her in an y o th e r way le st he shal l leave th e
h ome with th e on ly dre ss on h is pe rS

’

n . The parties should also b e

admon ished to l ive on goodt erm s with each o ther . But if th e wife

doe s n ot co n se n t to e n te r in to such agreeme n t , a l C l
’

CC may b e

g ive n as if th ere is mutual con t e n t . I f th e wil e says that sh e wan ts

a divorc e as he r husban d cause d hurt to h er, all th e property shal l
b e as s ign ed to the wife an d al l the de bts paid by the husban d on

such con d itio n a divorce may b e g ive . I fal though th e husban d is
go

od , the wife in con s ide rate ly in sis ts in ge ttin g a divorce , th e above
law wil l app ly, mum/is muti mdz

'

s to this case . Th is law applie s to
h usban d an d wife who we re marrie d in the ir youn ger days (n geh lin
an d n ge hmaya) .

Nora - As to th e reason an d n ature of th e remedie s at H in du law in disputes or

misco n duc t of husban d an d wi le , se e th e obse rvat ion s at the begin n in g Of 1330" 4

o f Col e brook '

s Dige st .

S . 55 M iscon duct with regard to food is when a woman eats

b e fore the husb in d, when she eats with him an d goes away be fore
him , an d re turn s without the h usban d '

s kn owledge an d eats with
othe rs , o r cats ofte n , o r buys an d eats early , or give s he r husban d
l itt le an d eats a great quan tity . The se are the i in proprie tie s in

regard to food .

M iscon duct towards aman is when a woman talks with an yman she
s e e s i n the same man n e r as sh e doe s with h e r husban d , an d laughs ,
lean s , an d take s the han d. Th e s e are th e improprie t ie s towards
man .

M iscon duct with regard to p z operty is when a woman ke e p s pro

p erty outside which should b e ke pt in side an d keeps prOperty in side
which should b e kept outside , an d without the kn owle dge of the
hus ban d s teal s , con ceals , cheat s , se l ls , buys . give s away , re ce ive s , an d
b orrows . Th e se are th e imp roprie tie s in regard to prope rty .

M isco n duc t with regard to g lan ce s is when a ii 'oman looks like a

c row at o the r me n whom she se e s , an d win ks an d turn s h er eye s in
al l direction , whe n she ope n s her c lo th e s an d doe s n ot cove r herse lf
Prop e rly wh e n bathin g , an d whe n she pre te n ds to b e as l e e p. The se
are th e improprie tie s in regard to g lan ce s .

M iscon duct with regard to c lo th e s an d orn aments is when a
woman adorn s h e rse lf without takin g in to con sideratio n time or

‘
p lace , an d whe n at home or in th e jun g le . wh e n at pon ys (feas ts ) ,
'

min gala "

or (fun eral gatherin gs )
“
ahmin gala. Th e se are the

improprie tie s in regard to clothe s an d orn ame n ts . The se are the five
k in ds of miscon duct .
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5 56 ~ The six faults o f wome n are .

iiiZI
l

s
a/11

.

1 1 1 ; who is in the hab it of drin kin g liqur r
(3) a 71

-3
" an who goe s , come s ,

_

an d srts wi th th e r me n

(4
th an who ts fon d o f gomg about to o th e r hous e s

a woman wh o i s i n th e hab it of S i t tin g day an d i l it fh l at
t n e doo rway

( 5 ) a woman who doe s n o t look afte r house ho ld -affairs
(6 ) a woman who is in the hab it of sco ldin g h er husban d .

Th e se are th e s ix faults of wome n wh ich should b e k r own .

Wive s who p osse ss an y o n e o f the se six faul t s , c r o f the five k in ds
of m i sco n duc t , should b e chas tis ed b y s trik in g e ith e r “ ti l l a

,

rop e ,

sp li t bamb oo , can e , o r a rod (tpoS) . l f chas tis eme n t is n o t h e e ded ,

th e n o n ly the wife may b e aban do n e d o r dixorced . I f e lb owe d or

struck more s eve re ly , as it is a fault e n t itlin g to a righ t of divorce
they should mu tual ly b e divorced . T l us i t should b e t

‘

e cic
’

cd

S 57 . A divorce d man tak e s a Virgin an d live s with he r, an d if
afte r a sh o rt t ime an d b e fore much p rop e rt y is acquired

, h e says t o
h e r leave th e house an d divorce s h e r (kwa sh in 0

2
0983) i t amoun ts

to fraud , an d for t h is fault le t h im comp e n sat e h e with t h e value of a

pai r ( f n adoun gs (earrin gs ) cf th is i t .s said that the m m is
in fe ' ior an d th e woman is sup e rior (in rai lc) . l f th e y are of sam e

clas s an d re s pectab il i ty le t h im g ive ll c l‘ th e s lave s or fr l lr We rs

b rought at t im e of marriag e , su ord , t l e c loth e s an d

orn am e n t s worn , an d all such th in gs as are b rough t at such t ime
Thus it shall b e dire c te d . I f the re are n o such s lave s or fr llou e rs ,
orn ame n ts , e le phan ts . po n ie s , ralan guir s ar c

‘
swo rd , le t h im gh e h e r a

s lave, in h is p lace . I f sh e b e t han day-swaikathe e t z n cz
’

en ie l le t

h im g ive h e r a s lave . I f sh e has alre ar
’

y b rough t for th childre n le t

h im give h e r a male an d a female s lave . Th e t e rm k owoon sh e th e
(mean in g carryin g ) shall n o t b e use d .

S . 58 . A divo rced wcman tak e s a ycun g man an d l ive s with h im ,

an d if sh e wish e s to divorce h im with out an y faul t of h ers , le t h e r

give h im th e man
'

s c lothe s an d orn am e n ts a: d tui l‘ an for h ead-dre ss)
an d also a slave or fo llowe r . I f such husban d an d wife have n o t

acquire d much prop e rty le t them b e divo rced if th e y g ive the ir

mutual co n se n t .

S . 59 I f e ith e r a woman o n ce marrie d or a youn g woman tak e s

un to h e rse lt h er s lave fo r l o sban d , an d if afte rwards she do e s n o t

wish to live toge th e r, sh e shall forfe it the p rice of th e b ody an d shall

g ive clo thin g an d fr r d an d t h e n le t the slave husban d go .

I f e i th e r aman o n ce marri e d or a bach e lor tak e un to h im se lf h is

s lave for wife , an d if afte rwards he do e s n o t wi sh to live tog e th e r , if

th e y have toge th e r eate n ric e ,
le t th e woman accordi n g ly g e t th e

( co ogoooggoz p rope rty acq uired afte r marriage , an d le t th e price of the

b ody of th e s lave woman b e forfe ite d.

NOTE BY MAUNG TET Too .

On th is po in t in th e Man u Tsay
a it is state d that the origin al p rice

o f th e b ody should n o t b e le t off. My op in io n 18 that th is is p rop e r, if

it is re quired that it should b e as that me n t io n e d . Th e tran slat io n of
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the Pal i p hrase Dalb ec-ye t-gan -bya-mo te -tsa-
_ya, (a) mran ng the price

o f th e b ody of the slave womau sh ould n ot be le t off, should b e tak e n .

If eve n the re is n o prope rty acquired after marriage h le t the p rice of

th e b ody of the slave woman b e le t off. Othe rwise if an o th e rwife b e

take n an d if the wan te lls th e 31we wife that :he doe s n ot wish to l ive

toge the r. she shall n o t b e fre e d from b e in g a slave I f th e ir is de sire

t o b e fre e d . the price of the body shall b e paid. Though these Poin tS
are me n tion ed in o lde n books , ye t as the man and Ike woman have

e ate n toge the r, th e man has n o righ t to take a n ew wife . I n fo rmer

de cision s the re is the righ t to b e divorced . th e p rice of the b ody to b e

le t off, an d the property acquired after
'

marriage to b e accordin gly

g ive n . Th e latter me thod is the o n ly on e proper . The exce lle n t
'

M in is te r Man oo Yazar is of th e same opin ion . Wise me n who are

acquain te d with decision s should con sider th is .

Remarks (a) —Dasiyaggham pi muccaye tdathe e yet-gan -bya-motc—tsa-
ya

mean s th e price of th e s lave woman should b e le t off, e ve n if there b e n o property of

an y kin d (dhan am asan ta k e capi) .



APPEND IX B.

lNTHE COURT OF THE J UD IC iAL COMM ISS IONE R ,

BR IT ISH BU RMA

Rare n s n csNo 7 (Civil ) o r 1876.

M e e Hn ee n Gn oan g e ersusNga Oun g an d M e e Le e .

The 1 l th J un e 1 876 .

BY QU INTONJ C — Th is is a re fe re
I

o n e e

No t ilrggit; e
un de r se c tion 25 o f th e Burma C ourts Act .

ce tn be r 1 877 .

The op in ion o f the Court i s asked
'

for
‘

o n this po in t — I s the

pre se n ce o f on e of th e two
'

followin g COll Cl I t l t n s n e ce ssary in o rde r to

con s ti tute a valid divorce b e twe e n Burman Buddh ists , we , e ith e r a

decre e or orde r of Court or a writ te n agre eme n t e xe cute d b y b o th

partie s in pre se n c e of re sp e c tab le witn e s se s sp t cial ly calle d togethe r

for that purpos e 7

The po in t has n ot b e e n argued b e fore th is Court as n o Coun se l

have b e e n appr iii te d b y th e partie s , an d a co n ve n ie n t day could n ot

b e
'

agre ed upon bytwo Burman Advocate s whom I asked”to assist th e
C ourt in dis sussi g it

I t h ere fore con fin e myse lf to an swe rin g the que stion put . The

an swe r i s t hat the e xisten ce o f e ith e r of th e two on dition s n amed is

n ot e ss e n tial to th e validity of a divorce b e twe en But
-man Buddh is ts .

ZND APPEALNo . 20 (C i L) or 1 876.

'

M e e K ye n g Mare e an d o thers versus Me e H too Ma.

The 14th Septembt r 1 876.

BY QUXNTpN, J . C .
— Th is suit was b rough t by

No awoman again st the col lateral re lation s of h e r

“ fib e r is77 .

deceased husb an d for prope rty le ft by h im .

The de fe n dan ts p leaded that th e marriage had,
b e e n dissolve d

with the con se n t of the p lain tiff prior to the death of th e husban d.

and that there fore th e p lain tiff had n o jus t c laim to share in h is

e s tate
b

The Court of firs t in s tan ce found that the p lain tiff h ad b e e n a

con se n tin g party to a divorce pron oun c ed b y th e husban d , an d that

the re fore th e
‘

p lea o f de fe n dan ts was made out . Th e Lower Ap p e l late

Court con siderin g that th e so -cal le d divo rce was a h ole -an d-corn e r

proce edin g an d that’ it should in t b e uphe ld, gave p lai n tiff a decre e .

F rom that de cis io n th e pre
'

se n t app eal is b rough t .

I con cur Wi th the De puty Commiss ion e r that p lai n t i ff l s e n ti tle d

to a de cre e . I f there was a valid divorce pro n oun ced, wh ich is open

to doub t , [ am n o t satis fied that the Wi fe co t ise n te d to i t . I t

admit te d b y bo th s ide s that at the
.

t ime the so -c
_
alle d divorce Pap

g
t
'

was writte n sh e was out of h e r min d, an d the expre ssion
-
she ma e
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an d give n to h er re lation s ; if h e will n o t give up the prope rty n or
supp ort h er , le t h im b e pun ishe d crimin ally.

”

The Lowe r Appe llate Court th erefore righ tly , in my opin ion ,

refused -to give e ffec t to an allege t l divo rce , the ex iste n ce of wh ich
was very doub tful , an d wh ich , if it did e xis t , is dire c tly oppose d to
the rule h e re laid down

, a rule altoge th e r in ccn son an ce with the
dictate s o f e quity an d good con sc ie n ce .

The appeal is di smissed an d th e decre e of Lowe r Appe llate
Court i n favour of p lain t iff uph e ld with all cost s .

M A Pro i s . Mous e Hpo THET .

JUDGM ENT — The p lain tiff state s that she wish e s to b e ( ivorced as

th e defe n dan t (h er husban d) b eats he r afte r tak in g toddy . The
de fe n dan t de n ie s h avin g tak e n toddy an d doe s n o t wish to b e
divorce d . On tak in g in t o con s ide ratio n the ir s tatem e n ts , the Ccurt is
o f Op in io n that a d ivo rce sh ould n o t b e give n for a firs t quarre l , an d as
the p lai n tiff an d de fe n dan t are youthful man an d Wife , th e Court
th e re fo r e g ive s th e accuse d a warn in g n o t to drin k liquor in future ,
an d dire c ts that th e y co n t in ue -to live as man an d wife . Th e defe n d

an t to b ear t h e co sts

— A s th is is th e first quarre l , le t th em con tin ue to live as

man an d Wi fe an 1 th e de fe n dan t pay al l costs .

M OUNG HTINE ,

The I t
‘

ik S eptember 1 882 . S t tkch of Proms

M e n 00 vs .NGA PANOo .

Pu ma — Plain t iff, fo r th e un de rme n tio n e d re ason s , wish e s to b e

divorced

1 . Plain tiff, an d de fe n dan t were married some se ve n mo n th s

ago (bo th youn g ) , an d on th e 2ud wan in g of Tawthalin , 1244 , cor

re spon din g with the 29th August 1 882 , a dispute arose b e twe e n

p lain tiff
'

s mo th e r an d the de fe n dan t at M in de h quarte r in Thye t

myo . wh ere up on p lain t iff to ld h im that h e should n o t an swer back

h e r mo th e r, an d for th is sayin g of th e p lan tiff the de fe n dan t kep t his

reve n ge .

2 . That on th e 3oth day of August 1883on e M e e B lin e we n t an d

to ld p lain tiff
’
s mo th e r that p lai n tiff an d defe n dan t (man an d wife )

had a q uarre l . wh e re upon p lain tiff
’

s mo th e r
,
in orde r to chas tise h e r,

said. if you do n o t tak e me to b e a human b e in g , don
’

t . eve n till

your death , own me as you moth e r ,

”
an d p lain tiff un mean in g ly said ,

I will n o t s tay wi thout own in g you as my mother , 1 would rath e r b e

divorced.

”
an d so sayin g we n t down from

‘

the house fo r a short time ,

whe reupon de fe n dan t
’

s mo the r without an y cause ab used p lain tiff

(givin g h e r to h er fath e r as wife ) . an d n o t b e in g ab le b ear it p lain

tiff in re turn ab used. De fe n dan t ’ s moth er the n told he r son to strike

p lain tiff, an d de fe n dan t s truck an d e lb owed p lain t iff, for n hich she

p rays that a decre e g ran tin g he r divorce may b e passed .

5



my

ANSWE R.
—Nga Pan Oo , de fe ndan t in th e ab ove case , humb ly b egs

to s tate that , for the followin g reasons , a divorce should n ot b e

g iven

1 . On th e day me n tion e d in the plain t th e p lai n ti ff made use of

de fe n dan t
’

s turban as a pe tticoat an d therefore defendan t to ld h er n ot

to do so , wh ereup o n p lai n tiff
’

s mo th e r put in h e r ton gue an d said

ge t divorce d ,
” D e fe n dan t turn ed roun d to the plain t iff an d to ld h e r

n o t to he ed h e r mo th e r
’
s words , but kep t n o reve n ge .

2 . Afte r th is p lai n t ifi
’

s mothe r came up again an d to ld he r daugh

te r in a low ton e to ge t divorced. De fe n dan t the n to ld p lain t iff in a

low to n e n o t to lis te n to what h e r mo the r to ld he r ; upon th is the

p lain tiff b egan to ab use (gwin g d e fe n dan t
’

s mo the r to h im) an d muc h

more , an d we n t to an oth e r man
’

s house an d th e re tried to cut h e r

hai r with akn ife , an d the own er of th e house was an n oye d, an d de fe n d
an t we n t an d begg ed h is pardon an d b rough t p lain tiff back to h is

h ouse .

3. On arrival home defe n dan t told the plain tiff that it was n ot

rig h t for he r to have go n e to an othe r p e rson
'

s h ous e an d th ere try

t o cut he r hai r. I n sp ite of all th is the de fe n dan t took th e bun ch

o f false hair wh ich was in the h ous e an d b egan cut tin g it , an d as th e

p lain tiff was a woman who did n o t l is te n to th e re peated sayin gs ,
d e fe n dan t s truck he r with th e palm of h is han d . D e fe n dan t ’ s mo th e r
did n o t te ll h im to s trik e h is Wife . Plain tiff

‘

s mo th e r th e n came up an d

s aid that de fe n dan t mus t b e divorced , o th erwise no t to own h er for

l ife ,
an d so sayin g b egan to drag p lai n tiff away , an d aft e r t h is o n ly

th e p lain tiff said that she wan te d to b e divo rce d

4 Though an ap p lication has b e e n filed ask i n g for a divo rce , as

d efe n de n t is in n o way to b e b lamed
,
an d as h e dearly loves th e

p lain iff, a divorce should n o t b e g ive n .

JUDGMENT .

— l n accordan ce wi th th e p lain t an d th e writte n de fe n ce

th e Court frame d issue s an d exami n ed th e witn e s se s for th e p lai n

tiff, wh o were un ab le to g ive co rrob o rative e vide n ce in sup port of th e

plain t , an d the re fore th e p lain t should n o t b e b e l i eve d.

ORD E R -The C ourt does n o t b e lieve th e plain t an d th e re fore di s

misse s i t with co sts o n th e p lain t iff.

M OUNG W i k e ,

The I3Hi S sphmber 1382 . Wom d atk of Ttm ve l n iyo

M E E AH NAI vs . NGA TS IN
S U IT for divorce an d for R s . 139, b e i n g t h e value of prop e rty as

pe r list .

JUDGM ENT — I n th is case th e p lain tiff s tate d as fo l lows - Sh e an d

th e de fe n dan t we re youth ful h usban d an d an d n o t b e i n g ab le

to pull o n got divorced , an d afte r th is th e defe n dan t took a se co n d

wife an d the n cam e an d ask e d h er fo r Rs . 25 , sayin g t hat h e n an t—ed . to

be
_

divort e d from h i s s e con d wife . Accordi n g ly sh e fgave the amoun t

an das he promised that he wou ld g i ve up all the prope rty i f h e again

took th e se con d wrfe l

the y again lived as m an an d wife They l lve l
toge th e r . On th e 3rd waxin g of Tagoo an d on th e 1 5 th waxin g of
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t h e same li l
i
on ih th e defen dan t on ce again took th e 2 n d wife the re

fore , as p romi sed , she Wi sh e s a divorce an d also to ge t all the prope rty.

The defe n dant i n de fe n ce s tated that h e an d the p lai n t iff b y mutual
c on se n t go t divorce l an d

.

h e i e ce ive d half th e prop e rty, an d s i n ce the
divorce h e has n e ve r agai n tak e n t h e p lai n tiff, an d that as th e p lai n
t i ff had tak e n away Rs . 30 of h is , he asked he r for that amoun t , but
only rece ived R s 2 5 . That he did n o t again take th e plain t i ff an d
( lid n o t promise to g ive up all th e proper ty. Nga Win e , p lain tiff’ s
witn e ss , s tated t hat th e de fe n dan t came an d cal le d h im to turn a
J oo

‘

gyee i n th e mat te r of t he ir re un io n , that th e p lain tiff th e n gave
R s . 2 5 to b e give n to th e se co n d wife as damage s , an d that the
d efe ndan t made a prom ise that he would g ive t ip all th e p i

-

Op er t y if
h e agai n took the .youn ge r wi fe . Be side s th i s th e witn esse s p roduced
b y th e p lain tiff an d de fe n dan t s tate d that th ey _

kn ew about th e
r e un io n , b ut that t heywere n o t th e re whe n the re un io n took p lace
the re fore as t he re is on ly the evidence of wi tn e ssNgaWike , the p lai n
t iff he rs e lf was put un de r oath an d e xamin ed , an d sh e s tate d that
aft e r b e in g divorce d the y we i e again re un ite d t hat at th e time of th e
divcrce th e prop e rty was divide d e qual ly b e twe e n them that th e re
was a promise made at the time of. th e r e un io n that if th e Cl eD ( an t

agai n took th e se con d wife h e would go down th e house i t i th on ly the

garme n ts on h i s pe rso n t hat th e de fe n dan t th e n brrugh t back all
th e p rop e rty tak e n away whe n first divorce d that she had the n to

_g ive th e de fe n dan t R s . 25 to b e give n to h i s se co nd wite as

damage ; an d t hat , as b efore s tate d ,
th e de fe n dan t tor k away th e

pro pe rty . The de fe n dan t was again e xamin e d , an d he s tated that

afte r ‘ h e was divo rc e d from th e p lain t i ff th e y we re n eve r again

reu n i te d that as regards th e cow , cart , an d b e lls , th e y we re g ive n

to th e so n te mp orarily . Th e R s . 25 , said to b e g ive n by the

plain t iff, was m o n e y n o t b e lo n g i n g to h e r , b t i t t h e p lain t iff durin g
th e se parate d p e riod took R s 40 of h is at K youk n g

e h V i llage ,
an d

wh e n h e aske d back for th e mo n e y h e o n ly re c e ive d R s . 10, an d

that h e re ce ive d R s 25 wh e n h e said that h e wan te d to pay Mee

H tai as damage an d g e t divorc e . an d that as for t h e balai .ce R s . 5

h e d id n o t ask b e caus e h e was to ld to give i t to th e daugh te r . Th e

plain t i ff was ag i i n asked b e fore th e Gou i t , an d sh e admi tted that sh e

re ce ived R s 40 as s tate d b y th e de fe n dan t , an d as it was give n for

th e s o n s an d daug h t e rs , th e mo n e y was accr rdi n g ly divide d amon gs t

th em an d that as re gards t h e cow, b e l ls , an d cart , th ey we re le ft

W i th t h e s o n b e fr re s h e an d th e de fe n dan t we re reun i ted . h e s tate

m e n t of the p lain ti ff is S im i lar to t hat of th e de fe n dan t . From th e

b eg i n n in g th e y we re divorce d b y mu tual co n s e n t an d th e prc p e rty

d ivided e qual ly , an d it has n o t b e e n proved t l at at th e tim e o f the
r e un io n it was \\ l l ll th e p lain tiff. l\ ga W ike ,

wi tn e ss produce d by
th e p lain n ff , s tate d that wh e n th e de fe i dan t took i t i t was n o t in

p lai n t iff
'

s p osse ss io n . an d e ve n i n th e p lai n tiff
'

s own s tat eme n t i t u as

s h own that b e fore th e re un io n i t was
. g ive n to the so n . _ As regards

the R s . 25 . th e p lai n t i ff h e rs e lf stated , g ivmg th e dat e , t hat th e

de fe n dan t took that amoun t i t was by mutual co n se n t that the y

we re d ivo rce d an d t he p l in t i ff has s tate d that th e pro pe rty sue d for,

wh ich is in de fe n dan t
'

s po ss e sswn , is s im i lar to that in h e r pr sse s

S io n . an d as th e p ro pe rty ia
' que s t io n was b y m utual co n s e n t divided

e q ually , it is n o t ri gh t to say that th e p rop e rty Sh t t ild b e re -ob tai n e d.

T h e p lain t iff has un der oath s tated that the y n e w reun i ted , an d th e
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de fe n dan t also un de r oath stated that th ey we re n ot reun ited, an d
witn e ssNgaWike stated that he was th e p erson who had to sp eak

ab out the reun ion , an d n ow th e Court is o f opin io n that they should

again b e divorced an d accordin gly gran ts a divorce , an d as th e defe n ds

an t is with a se con d wife , h e is direc ted to pay the plain t iff
’
s cost s

The de fe n dan t to ge t the property , value d Rs . 139, wh ich is in his

pcsse ssicn .

MorNG LOK E ,

Th e 1 8t h May 1 882 . Myr oke of Kama.

Daled Ran goon , the 1 1 thNovember 1 882 .

2 1m C i vxL APP
J

EALNo . 54 op 1 882.

( 1 . M EE SOUNG ME F K c ov

l affix}? 42 . M E E S A an d
'

H lain t zfis .
L3. M 5 3 S ANTHOO ME E Proo J

Advocates for Appe l lan ts G I LLBANK S AND S EN.
D i tto ; or

JUDGMENT.

BY IARD INE , J . , JUD IC IAL COM M I SS IONE R — Th e p lain tiffs are

s is te rs of Me e S t un g , th e l st de fe n dan t . Th e 2 n d de fe n dan t i s

daugh ter of th e l st defe n dan t , an d th e 3rd de fe n dan t is widow of

M oun g Paw Hla, who was b ro th e r of th e p lain tiffs an d the l st

defe n dan t . Th e ir moth er , Me e Tco , is s till alive an d is n ot a party

to this case . Th e suit was b rough t for a half share in 62 acre s

14 an n as an d 4 p ie s of lan d . Th e p lain t says th is lan d is in p o sse s

sion of 2 n d de fe n dan t , for wh ich reason she is made a de fe n dan t .

Th e grcun d of claim is s tated to b e that th e lan d is an ce s tral an d

that th e p lain tiffs are h e irs . The plain t furth e r s tate s that in 1 877

th e mo th er , M e e Too , without con sultin g th e ch ildre n
,
sold 26 acre s

7 an nas of lan d to on eNga San Aye for Rs 1 10, an d that in Civi l

Case 14 of t h e 3rd quarter of 1877 , in th e Cour t of th e E xtra Ass is

tan t Commiss ion e r of Mycma. th e pre se n t de fe n dan ts sued M e e Too

an d San Aye an d ob tain ed a de cre e for the said lan d on payme n t of

R s . 1 10 The p lain tiffs offe r to pay th e ir share of th is amoun t . Th e

p lain t shows n o groun d for c laimin g a half in an y but th e 26 acre s

7 an n as of lan d.

De fe n dan t M e e Sa an swe red that th e lan d had b e e n acquired
un de r the de cre e of 1 877 . an d s in ce th e n th e de fe n dan ts had e xte n d

e d th e cultivation b eyon d the 26 acre s so rece ived, that p lain t iffs

kn ew that
"

Me e Too had firs t mortgage d an d t he n sold to San Aye ,
an d that th ey we re aware of th e facts an d did n ot ob je ct .

The o the r two de fe n dan ts an swe red to the same e ffect . averrin g that

Me e 83 had hom e th e expe n se s of the suit of 1 877 , in which suit

th e p lain tiffs had refuse d to join , an d that the y n ow sue d b e cause

the lan d had b e e n improved an d th e cult ivation
~

e xte n de d. Th ey
urged that the mo the r, Me e T oo , b e in g alive , p lain t ifi s migh t sue h e r,
but n o t them.
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‘

he s
l

tr i Assi st i n t
.

C ) n missio n er
'

of Myo in i foun d that p lain tiffs
h ad de cli n ed to 10m i n the sui t of 1 877 , an d we re p re cluded by
Buddh i s t law from suin g th e defe n dan ts , as the lan d had b e e n reco

ve red from th e pe rso n to whom the mo th er sold it an d th t as the
mo the r is alive an d the childre n can n o t sue for partition “mm the
p i re n ts are de n da th e pre s e n t suit will n ot lie . He furth er foun d
that th e e xce s s over 26 acre s was th e rece n t acquisition of th e defe n d
an ts . He dismissed th e suit wi t h Costs .

’

1
‘
-he

'

De puty Commission e r of Toun goo , Major S trcve r , l
'

e h
'mg on

t he texts quote d by San dford I . in NgaMyi n e as . Me e Baw
'

d

’
tpad e

39 of J udge San dford
’

s
‘

Rulin gs ) , he ld that a
’

su it for partit ion may be
brough t after th e pare n ts

’

death an d that th e p lain tiffs we re e n tit le !
‘

to a de claratio n cf righ t . But th e de cre e we n t furth er an d awarded
t h em half of th e lan d sue d for on payme n t c f half of the R s . 1 10
an d half of th e e xg e n se s

‘

o f th e suit of 1877 . He records t hat i t was
adm itted that M e e Too own ed 62 acre s 14 an n as an d 4 pie s of lan d.

Th is poin t was , h oweve r, co n te ste d an d made a fcrmal issue in t he

O rigin al Court an d is a groun d of ap p eal h ere .

The judgme nt of n the E xtra As sistan t Commission er of M3ema in
‘

t he suit of 1 877 shows that th e pre se n t th re e de fe n dan ts th e re sued

M e e Too an d San Aye for 26 acre s an d 7 an n as . M e e Too said she

h ad sold to S i n Aye ,
who said h e had bough t it from her. Th e E xtra

A ssis tan t Commiss ion e r treated th is sale as a me re mortgag e an d

h is judgme n t con tain s th e fo llowin g asse rtion s
’

The lan d b e lon gs

to Me e Too on h e r death th e pre se n t thre e de fe n dan ts in h erit . Im

moveab le p t
‘

Ope l
‘ ty can n o t b e so ld with out th e co n se n t of th e ch il

dre n t rifle pp . 1 8 1 an d 43 o f th e M e n u Kyay Dhammathat ) . Th e

c h ildre n may mo rtgage it fo r charitab le p urpose s ,

I f it we re mece s

sary to s e ll th e
'

lan d for n e ce ssary sub siste n ce , the moth e r must ,

_b e fore se llin g to a s tran ge r
’

give the daugh te rs an op t ion of hm mg

it .

”

Th e issue s re quirin g distin ct fin din gs appear to me to b e the fo llow

— Did th e p lain tiffs re fuse to jo in th e defe n dan ts in b rin gin g
th e suit of 1 877

t2 ) . — I f so , are th e p lain tiffs th e re b y e stop ped from b rin g i n g th e

pre se n t suit

(BL— Have the p lain tiffs prove d that the part of th e 62 acre s

1 4} an n as 4 p ie s i n exce s s of th e 26 acre s 7 an n as

awarded in 1 877 b e lon ge d to M e e Too P

t( il l — Have tli e p lain tiffs p roved an y righ t to an y lan d exce p t th e

26 acre s 7 an n as
I

?
ttS ) . — Are daugh te rs e n t it le d to sue for a share , c f th e prop e rty

of th e ir pare n ts On th e death of the fath e r or mus t

th ey wait t i l l the mo th e r is dead also

— Are p lain tiffs e n t it le d to an y re l ie f in th e pre se n t S L‘ l l , an d ,

if so , to what re lie f P

On th e l s t issue , 1 am of O pin ion that th e p lain tiffs did in 1 877

d e clin e to jo in in th e suit b rough t b y the thre e de fe n dan ts to re cove r

t h e 26 acre s 7
,

an n as from San Aye . Th e witn e sse s of b o th s ide s

s ay so th e p lain tiffs said they did n ot Wi sh to sue . the reason b e in g

appare n t ly that th ey
‘ did n ot wish to sue th e ir mo th er . On th e 3rd

an d 4th issues , I fin d that p lain tiffs have n ot proved that an y lan d

i n exce ss o f 26 acres 7 an n as b e lo n ged to M e e Too or was an cestral ,
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an d that p lain tiffs have n ot proved an y right whatever to an y lan d

in e xce ss of that quan t ity. De fe n dan ts b e in g in pt sse ssion , i t was

for the p lain t i ffs to prove an y righ ts th ey posse ss but th ey did n ot

eve n aver such righ ts in th e ir p lain t , an d i i h e n o n de fe n dan ts
’

de n ial

a distin c t issue was raise d , th ey p roduce d n o evide n ce excep t th e

very vague s t . De fen dan ts have p roduced more c ircums tan tial

e v ide n ce to show that th e e xce ss ove r
,
th e 26 acre s 7 an n as is the ir

own acquisitio n sin ce th e de cre e of 1 877 . I b e lieve this evide n ce

an d fin d again st plain tiffs an d for de fe iu
‘

an ts as re gards the exce s s .

I con cur with th e origin al Court an d th e op in ion of the asse ssor

M oun g ShwayWai-n g , the o th e r asse ssor havin g give n n o opin ion .

On th e secon d issue rn v op in ir n is that th e re was n o thin g in the

circums tan ce s of p lain t iffs
"

refusal to join in the suit of 1877 wh ich
would at Bu ‘dhist law or in e quity pre clude them from sumg n ow.

The evide n ce doe s n o t con vin ce me that they gave .

up to de fe n dan ts

without con sideratio n such righ ts as p lain tiffs posse ssed in th e lan d
Th ey me re ly re fused to jo in i n that suit . I f e stop ped at all , it is b y

limitat io n ; an d in th e p re se n t appeal I n e e d n o t con sider that

p o in t . I fat Buddh is t law th e widow l ad a righ t to mak e an ab so

lute sale , th e p lan t iffs can n ot b rin g th is suit . I f sh e had a life

in te re st o n ly , n e ith er sh e n or th e de fe n dan ts who have re cove red th e

lan d from he r ve n de e can b e sued durin g h e r life time as it is n o t

said that sh e is imb e cile, as th e re is n o co n te n tio n that th e widow

fo rfe its at Buddh ist law her righ ts wh e n sh e make s an illegal sale ,

an d as th e re is n o que s t ion rais ed - in th is case ab out th e e lde s t so n

or th e e lde st daugh te r n o t havin g o n the death Of th e fath e r re ce ive r]

th e share to wh i ch he or sh e u as e n tit led wh e n that eae u-t occurred.

I n o te th is las t fac t
.

to dis tin guish th e p re se n t case from that OfNga
S hway Yoh vs . M e e Tsan Byoo pr in te d in t ircular memoran dumNo . 22 o f the 3rd Octob e r 188 1 . The judgme n t th e re p e rhap s con

veys th e impre ssio n that an y of th e ch ildre n has an immediate righ t

to s ue r n th e death of e ither par e n t . But th e op in ion of th e asse sso r ,

M oun g B ah Wah , in that app eal was based on th e fac t of th e e lde st
“

ch ild havin g a righ t at Buddhist law to de n ian d a share wh ich
,
h e

assumed, had nOt b e e n g iven h im b efo re th e sale by th e widow an d

in th e argume n t , th e que stio n o f th e particular k in d o f re lie f to b e

give n was n o t
.

discussed wh e th e r as c laimed by re covery Of th e lan d
or , as m igh t have b e e n argued . b y a fre sh suit for a de c latory
de cre e un de r the 43rd se ction Of th e S p ecific

“
Relief Ac t . Th e poin t

really de c ided b y that judgme n t was that, without some family n e ce s

s ity the widow could n o t e ffect an ab solute sale of p rop e rty wh ich

sh e an d he r husban d had join tly acquired, un le ss th e ch ildre n gave

con se n t to such sale I t was on th is b road que stio n that the asse ssors ,
M oun g Oh n an d Moun g Bah V

V

ah , differed.

I n the p re sen t app eal M oun g K yaw Doon
'

s op i n ion se ems to b e
real ly that th e lan d was wro n gly re cove red fromSan Aye , an d must
n ow b e treated as formir g part Of th e un divided in h e ritance in wh ich

th e daughte rs o f M e e Too have righ ts . But at th e s zm
’

e t ime h e is
Of Op in ion

‘

that th e daugh te rs can n o t claim a divis ion from the
mothe r , an d I fail to se e how an y b ut a declaratorV

'

su it can b e
b rough t durin g M e e Too ’

s life time . Th e case s ofNgaMyin e an d of
M e e Tai , de c ided b v San dford I . and p rin ted at pag e s 37 an d 40 of
h is Rulin gs , are quite differe n t from th e pre se n t an d tho s e care fu?

judgmen t ; though valuab le aids to co n side ration of the spirit Of th e
Buddhist law, se em tf) me n Ot o therwise in p oin t .
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Ou the fifth issue my fin ding is that youn ger daugh ters are n o t
e n ti tled to sue t he mo th e r for a share of the property o n th e death
of th e fath e r, b ut mus t wait u n til the mothe r is dead also b e fore the y
can claim the ir share s .

I n dealin g with this que st io n , I have be e n le d to con side r what the
Buddh is t law ordain s as to the s tatus of th e ch ildren b e fore th e

fath e r die s , so that it s ge n eral spirit shall n ot b e ign ored in de cidin g
th is part icular poin t . As San dford I .

’

s rulin gs Show, th e pre se n t

pos se s so r of prope rty has -
some times large powers of sale an d yet

th e re latio n s o f the se lle r may in s is t o n pre -empt ion from th e

purchaser in case th e latte r wish e s to se ll again . Th e 10th Book

of th e M en u Kvay careful ly se cure s the ch ildre n
'

s share of p rt perty
again st a S te p-pare n t in certain case s , an d ye t leave s large powers

ove r th e re sidue : an d it is n o t easy at On ce to say un de r such a law

wh e n th e righ t o f b rin gin g sui t arise s . On this fifth issue , w hich is

o f g e n e ral importan ce to th e Buddh is t commun ity, n o de cision of

e i the r t his C ourt or th e Re corde r
’

s Court has b e e n shown me e i th er

o n th e in te rpre tation of th e writte n law or on th e cus tom of t he

pe op le . I nNga Shway Y oh ’
s case the asse ssors h e ld diffe re n t op in

io n s : Moun g Ohn , i
“ former Judge of th e Small Cause Court at

Ran goon ,
ho ldin g that the widow had the r igh t to make an ab solute

sale an d that th e la V wh ich in validate s the sale of an c e s tral prope rty

an d wh ich San dford I .

’

s de c is ion s de c lare , is in app licab le to the

case . Mcun g Oh n h e l l t hat th e widow had as much power o f

ab s olu te sale as sh e an d her husban d h
‘

ld jo in t ly p osse s se d durin g

the h usban d
’

s l ife time an d s e ems to have h e ld t that sh e b e came

ab so lute own e r of al l b ut th e p ortio n of the e lde st son or th e e ldest

daug h te r an d could dispose of all b ut such port io n as sh e c h ose ,

irre s pe c tive of fam ily n ece ss ity or th e in t e re s ts of th e ch ildre n ,
an d

th at t h e purchase r go t b y suc h sale a valid t i t le so as to pre clude

th e ch ildre n , wh e th e r the y had co n se n ted or n o t , from ever con testin g

th e ve n de e
’

s righ ts.

I n th e p re se n t app e al the coun s e l agre e d that i t was vain to expect

an y c lear e v ide n ce ab out e s tab lish ed custom ; an d as n o issue

ab out cus tom as deman de d , an d as in Nga Shway Yoh ’
s case I had

asce rtain ed from di ffe re n t Nat ive Judge s that th ey had r e ve r pe r

s o n ally k n own o f case s of out-an d-out sale s b y widows without

co n s e n t o f the h e irs , I though t i t un n ece ssary to frame an y issr e on

wh ic h e vide n ce of custom sh oul l b e take n . I n the ab se n ce of

de cis i o n s . of tran s latio n s o f an y Dhamma-thats excep t th e Men u

Kyay, an d o n co n s ide ration of th e ob scurity of th e Bui rr e se

p hrase o logy .
I was ave rse to deciding a doub tful que stion o f th e law of

in h e ritan ce with outNative ass is tan ce , an d I acco’
rd-fugly s e lected as

ass e ssors in th e pre se n t appeal Moun g Kyaw Doon an d Moun g

S hway VVain g . Th e former was for years an E x tra Assis tan t Com

m ission er an d has made a s tudy of the Dhamn iathats , the latt e r is

an E xtra Assistan t Comm ission e r . Moun g S hway Wain g agre e s

W it h M oun g K xaw Doo n in ho ldin g that the ch ildrre n o th e r than th e

e lde st son or e lde s t daugh te r may n e t deman d the ir share s of the

in he ritan ce un til b o th pare n ts are dead . But h e appe ars to me to

h o ld that th e widow
'

s powe r of ab solute sale is l imited to circum

s tan ce s of fam ily n e ce ssity, an d that she on ly take s a life in tere s t in

th e re s idue of the prope rty an d that h er childre n o
'

n her death may

deman d the p rope rty sold to the purchaser. The E xtra Ass i s tan t
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an d

a duty to perform, b ut whe th er th is duty is a mere moral ob ligation
o r can b e e n forced at law is at pre se n t un de termin ed so far as deci
sion s go . Th e Man oo Womzan a, s . 10, an d th e Man oo Shwe Myeee,
s . 1 2 , de scrib e th is duty as th e takin g up of the fath er

’
s b urde n or

respon sib ility ; an d it is whe n this burde n is assumed that the eldest
'

son

is to ge t the e lephan t, horse , sword , gob le t , -b e te l-b ox , an d o ther
articles “

used by h is fathe r. U n de r ce rtain circums tan ces the e lde st
daugh ter, at least whe n the re is n o son compe ten t to assume the

pare n tal duty , tak es
'

th e paraph e rn alia of th e de ceased mothe r, as
at s. 3 of Bk . 10 of the Men u Kyay. wh e re she takes he r mo th er

’

s

orn ame n ts , .clo the s , an d th e s lave s wh o cooked her rice . The se righ ts

to paraphe rn alia, though e xpr
'

e ssly s tate d in the three Dahmmathats
ab ove quoted, are n o t eve n me n tion e d in fS paifks

'
Code .

“Th ey are

righ ts addition al to the frac tion al share of the in he ritan ce which on

th e death of on e pare n t th e e lde s t son or e lde st daughte r is en titled to
deman d from th e survivin g pare n t .

Durin g the life of th e pare n ts th e childre n have some righ ts of
user, at least wh ile they live with th e pare n ts , b ut without the pare n t

’
s

con se n t they can n ot waste o r g ive away th e prop e rty (se e Bk . 6 , s . 43.

an d Bk . 8 . s . 3. about gift s ) . Th e wife an d th e scholar are placed

un der the same re strictio n s . But at page ,
239 of Richardson

'

s Men u

K yay occurs a passage wh ich shows h ow close ly the Buddhis t law fits

with the ordin ary circums tan ce s o f life : how the same n e ce ssity

created th e same equi tab le doctrin e in E n g lan d an d Burma : how

care ful a fore ign Judge should b e in stat in g exce p tion s wh e n ever he

deals with a ge n e ral rule laid down for the firs t time . I f the pare n ts

h ave b e come .silly from o ld age , an d n ithout the childre n
‘

s con s en t

give away th e prope rty, th e re ce ive r must give it back if the childre n

deman d it . A defin ite an d reason ab le rulin g lik e this se ems to me to

th row great doub t o n the rig id rule statcd on the Be n ch by Moun g

K yaw Doon , n ame ly , that th e survivin g pare n t may if she p l ease s

se ll th e lan d an d throw th e p rice in to th e sea an d that th e h e irs have

n o righ t
'

to ob je c t . The mo re I study th e Buddh ist law the more

it se ems to me to accord
_
with th e l ife of the p eop le an d the usual

facts : an d I in clin e to th in k it importan t in in terpre tatio n to give

th e sam e re cogn ition to moral duty an d to e quitab le doc trin e s as is
g ive n b y th e D hamm t thats . O th e rwise we shall divorce law from

morality an d e quity an d b e forced to such con clusion s as th e ab sur

dity ab ove s tated. T h e n o tion o f th e Buddhist law is that the family

live s toge the r an d that the ch ildre n are sub ordin ate to th e pare n ts .

Th e rule of the road give n at s . 22 of Bk . 7 has a ge n e ral re ason a

scholar must yie ld to his teach e r : childre n to the ir pare n ts th e

youn g b ro th e r to the e lde r o n e with a l igh t burden to o n e with a

h eavy on e . But as we have s e e n th e pare n ts ofte n le t th e childre n

se t up s eparate house s : and th e age d pare n t or gran d
-

pare n t some

time s wish e s to spen d th e clo sin g years of life un der the guardian ship

of a child So that the ge n eral rule s of subordin at ion cease to

app ly whe re all the circums tan ce s have chan ged.

'

Havin g n ow con s ide red how th e
_

childre n stood in re lation to

parents an d to each oth e r we can con side r whe ther there is reason to

suppose that an y ch ild can on the death of th e fath e r deman d a share

of the in heritan ce from the survivin g mo th e r. The subordin ation is

due to pare n ts , the . word b e in g plural .

The 68th Section of Sparks
’ Code g ive s some appare n t san ct ion for

such claims . I t is as fo llows —
“
I n the divis io n of an e state b e twe e n
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th e survivin g husban d or .wife an d » children , the widow or widower
shall take th e dwe l lin g -he use an d thre e-fourths of th e e state , an d the

c h i ldre n divide the remain ing on e -fourth edually amon g them.

”

The two ass e ssors are distin ctly of Op in ion that this is bad law

th ey say they n e ve r heard of the youn ger children shari n g in th e on e

quarter share give n to the e lde st son or of this share b e in g charge

ab le with th e main te n an ce of th e youn ge r ch ildre n . They say that

whe re the Dhammathat awards an e lde st so n a quarte r share h e

tak e s it absolute ly an d is n o t e n tit led afte rwards to share with the

o the r b ro th ers an d s iste rs in the oth er thre e quartbrs o n th e de ath

of the survivin g paren t . Th e on ly text to support Major Sparks
'

View quo ted in this argume n t is s . 2 of K yaw De n g
’
s edition of

th e s
’

Tsaya Paka Tham
’

, of wh ich the tran s lation is as follows

2 . Afte r the death of th e fath er (the in h e ritan ce ) shall be

divided b etwee n th e mo the r an d son s in the following man n er. The

moth e r to tak e all th e female slave s; an d th e th in gs used by th e father,

such as h is ridin g ho rse ,
sWord . e tc shall b e give n on ly to the son .

Afte r thus dividing the remain in g prope rty shall b e divided in to

four equal parts an d on e -fourth give n to th e son an d thre e-fourths to «

th e mo th e r. I t there are so n s of the same pare n ts , th e on e -fourth

shall b e divided b e twee n th em in the followin g man n e r z— The said!

quarte r shall b e divided in to 10 parts an d two - t e n ths shal l be give n

to th e e lde s t se n . The balan ce shall th e n b e again divided in to
_

101

parts an d th e e lde r son shall ge t 1% parts the Balan ce shal l th e n be
again divided in to 10 parts an d on e part give n to th e son n ext to th e

se co n d . The balan ce shall the n b e again divided in to 10 parts an d

half of o n e part g ive n to the youn ge st son an d th e b alan ce after

such division shal l b e e qually divided amon g all the b ro thers . Thus
i n this man n e r divis ion (o f prope rty) shall b e made amon g childre n

of th e same pare n ts .

”

I have already me n tion ed that in Shway Yoh
’

s case th e asse ssor ,

M oun g Bah Wah took the View expressed b y Majct' S parks . But it

do e s n o t ap pe
ar distin ct ly stated an ywh e re in th e M e n u Kyay. Hi

5 . S of Bk 10 th e rule o f divisio n b atwe e n th e
'

moth e r an d

s
on s o n th e death of th e fath er is thus s tate d Le t th e re sidue b e

divided in to four parts , of wh ich le t the e lde st son have on e , an d the

youn ger daughte rs
‘

with th e mo the r have S o in s . 3
,

whe re the fath e r an d daugh te r divide on the death f the
'

mother, it

is said Le t th e re sidue b e divided in to four share s , le t th e daugh te r

have on e an d th e fath er thre e .

”
I t is difficult to un de rstan d why

th e main te n an ce of th e youn ge r childre n should, whe n th e survivin g

pare n t doe s n o t marry agai n , b e t ran sferre d from that pare n t who

k e e p s the bulk of th e prOpEr ty an d b e imposed on th e e lde st so n or

e lde st daugh ter. I n the Wom‘
zan a, s . 10, the rul e of divisio n b e twee n

mo th e r an d s
o

n s make s n ome n tio n of youn ge r ch ildren the mo th er

ge ts th re e shares an d th e e lde st son on e share . I t is the same in
‘

s . 1 2 of th e Shwe Mye
‘

én . I t is n ot n ecessary to go further in to th e

law on th is sub iect as the suit is n o t b rough t for a share in th e pew -s

Iium of the e lde st ch ild. I have had to con sider it b ecause , if the law

was corre c tly s tate d b y Moun g Bah Wah , an d if th e youn ger children
are e n titled to share in that portion . the S t itt should h

’

aVe b een brought

for partitio n o f th e share of th e e lde st ch ild an d n ot for a half share

o f the e s tate durin g the mother
’
s life time . We have tried to put

some reaso n ab le mean in g o n ss . 1 1 an d 1 2 of Bk . 10of Richardson
'
s
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M e n u Kyay ab cut partition of a fourth share am t n g re lat ion s on th e
death 0 1 th e surviv

'

n g paren t , b ut without su ce ss. I t is , h oweve r ,
ti n n e ce s sary to de t l with th e se se c t ion s as the mo th e r 15 s til l al ive .

I n 3. l3 the rule i s laid down fcr part itio n whe n t o th pare n ts
"

t e

de ad , leavin g o n ly daugh te rs , an d in s . 14 wh e n on ly so n s are le ft

an d wh e n
‘

b o th son s an d daugh ters are le ft . But n o rule has b e e n

shown , e ithe r in th e M e n u K yay or an y o th er Dhammathat , allowin g
an y but an e lde s t son o r e lde s t

.

daugh ter to c laim a share un t il b o th

pare n ts are dead . Th e M enu K yay ,
as already n o tice d ,

awards th re e »

quarte rs to the mo th e r with th e ycun ge r c
‘
ai g lzte rs o n th e death of

the fath er : the o th e r Dhammathats quo t e d do n ot me n t ion t he

youn ge . daugh te rs . An y amb iguity ,

that remai n s ap p ears c leared

up b y s . 9 of th e W0on nan a an d s . 25 o f th e S hire Myeen ,
“ h ich ex

p i e ss ly m e n tion th e dt ath of b o th pare n ts as p re c e de n t to the ge n eral

righ ts to c laim
l
a share in the i n h e ritan ce . I n ot e that th e words

tran s lat ed b y Dr R ichardson as i nv en ts usually mean father an d

mother in th e Burme se lan guage . an d ve ry ofte n th e words two

perso n s are foun d in the Burme s e te xt

On th e six th is sue , I am of opin io n that th e p lain t ffs are n o t e n
'

title d to an y re lief in th is suit . The re i s n o claim as e lde s t daugh te r.

The mo th e r has n ot b e e n made a party . The re i s n o p raye r for a

de clarato ry de cre e . Th e re is n o
‘

h in g. to my k n ou le dg e . in th e e ir

cumstan c e s of th e cas e to e n tit le to o the r re lief at Buddh is t law in

th e p re se n t suit . I t i s thus un n e ce ssary to d iscus s fur the r i i h e th e r

th e widow take s a life -in te re s t with a p ower of sale o n ly in case of

n e ce s sitous circum s tan ce s or o th e ru is e . On th i s poin t the asse ssors

d i ffer an d the Won n an a , in s . 1 1 , g ive s greate r powe r to i i as te th e

prop e rty to a widow who marrie s again than is g ive n b y th e M emr

K m y , wh ich lo o ks o n se co n d marriage s as common an d On s te p

pai e n ts with a n atural jealous t .

I ap n e n d to th is in dlgme n t th e o p in io n s of th e two as se ssors an d

th e ir s tat eme n t s to th e C our tt, an 1 t i an s lat to n o f the fo llowin g te x ts .

Man oo Won n an a
'

, s s . 9 ,
I O, 1 1 , an d I 7 ; Man oo Shu'

c Myen
’

r
,

s s . 1 2 an d 2 5 .

Th e re is le ss diffe re n ce o f Op in io n o n th e fi
'

th issue than m igh t

have b e e n e xpe c ted, an d
’

fewe r di ffe re n ce s in t
‘ i

e tex ts than m igh t
“

have b e e n loo ke d for whe n we rememb e r that , un t i l 1848 , th e law wa
‘

s

oul i to b e foun d o n palm leaf man uscrip ts . an d ha l to b e in terpre t

e
e l wi th out th e aid of earlie r judi ci' il l de cis ion s Po s sib ly th e re sc n

wh i n on e can he foun d 1 8 th at th e p ropos it io n is fr o cle ar an d th e

law tc o Vi e ll k n ou n . I n fact M i Ve i tan n e s has n o t s e riously c i n

te
'

st e d It lr . Gillban k s
’

argum e n f that t l .e ge n e ral partitir n can n ot b e

claimed un t il b o th th e pare n t s are dead .

I n ow reve rs e the D e puty Comm is sion e r
’

s de cre e an d re s tore the

origin al de cre e , th e re spo
ride n t s t o pay cos t s o f bo th app eals .

The op in ion of Asse ssor M rii mo KYAW Doov

INth is suit , on e M e e S oun g. toge th e r with he r daugh te r M e e Sa.~

an d h e r b ro the i
’
s wife , \I e e San Thoo , sue s h e r mo the r, M e e Too . an d

Nga San Aye th e b uye r o f th e lan d i n dis pute , to rede em th e said



xxiv

Ian 1 , which the plain tiffs allege was so ld without th e ir kn owledge
or pe rmission to the saidNga San Aye , who is a s tran ger. On we igh

i n g the whole of th e matters of fact Con tain ed in t he plai n t , the

writte n s tateme n ts, an d the eviden ce give n for b oth S ides ,
{I fin d that

t he
_ p lain tiffs have n o righ t to redeem the lan d in dispute . This

o pin ion is groun ded on the fo llowin g poin ts of law — Men u Kyay

Dhammathat , Bk . 10, s . 4 , says that on the death of the fathe r the

mothe r shal l give on e pay of paddy lan d an d a share of the cattle to

h e r daugh te r. But Man oo Wan n an a, s. 1 1 , an d other Dhammathats

ame n ded this clause ab out lan d, an d dis tin ct ly
,

say that the mothe r

has a righ t to dis pose of n o t on ly the said pay of lan d , but also the

wh ole of th e
'

prope rty . Th e lan d in que stion is n o t to b e de emed

an cestral prop erty as
"

th e de fe n dan t, Mee Too ,
who is th e moth er , is

s till livin g , an d un til he r death it can n o t b e regarded as such

2 . I n support of my Op in io n an oth e r quotat ion my b e made

Wim
’

Tsaya Paka Tham) wh ich is in unive rsal use amon g th e Judge s ,
Kho n e s (Cache s ) , Advocates , e tc .

, of Burma,
says

—
“

Th e daugh ter has

a righ t to ke ep in h e r posse ssion such prop erty give n to h e r durin g

th e life time

'

of he r fathe r an d mo th er as dowry , go ld earin gs , gold

n e ck lace , b o clkius , e tc .

” As t h is se ction doe s n ot con temp late the

g ivin g and re ce ivin g of an y lan d , I do n ot ho ld that the p lain tiffs ,
M e e S oun g , M e e Sa, an d Me e

'

San Thoo , have a legal righ t to claim

the lan d n ow in dispute . Th e p lain t iffs can n ot claim an d rece ive an y

lan d un le ss it was positive ly g ive n them by th e ir fath e r durin g h is

l ife time .

3. The Manoo Wofl n an a Dhammathat , Wmi Tsaya Dhammathat ,
an d Boun ggyoke palm -leaf man uscript Dhammathat colle ction of

Burme se law, wh ich are ge n e
'

r t lly re ferred to b y the Burme se Judge s
an d K hon es , go to show that th e daugh te r has a legal righ t to k ee p
i n p as se ssion such prop e rty as was give n h e r in th e pre sence of the

m oth er by he r fath e r durin g h is life time

Th e re is n o t on e passage in th e ab ove cite d Dhammathat showin g
that the daugh te r is le gal ly e n titled to th e remain in g p

‘

roperty in her

mo th er
’

s posse ssion Th e re fore the p lain tiffs h ave n o right to claim
t he lan d n ow in dispute .

4. The de fe n dan t , M e e Too , ;had a so n cal le dNga Paw L'

a. ThisNga Paw La, afte r h is marriage an d b e fore h e died. n eve r did take

posses sion of an y portion of the lan d in dispute an d work it , al though
h e had arigh t to claim an d re ce ive on e -fourth of i t from h is .mother.

A n d as this so n died leavin g n o childre n who could claim his in he rit

an ce , the lan d in que s t ion should b e left in M e e Too ’
s po sse ssio n .

5 . Afte r the de cision of th is case Me e K oon an d M ee Pli yoo

b rough t a suit again st the said M e e Soun g . M e e Sa, an d M e e San
T 11 00, claimin g to b e admitted in to th e posse ssion of th e . lan d in dis

pute afte r givin g the ir share of mon ey , as the partie s are s isters an d

c o
~he irs . With refere n ce to th is poin t at issue , various Dhamma

t hats s tate that as there are seve n kin ds of an ce s tral prope rty
an d as the de fe n dan ts who are co -h e irs , have b e e n ke ep in g th e lan d
i n que stio n in th e ir po sse ssion an d e n joyin g its produce , the an ce stral
lan d should n o t b e divided, but the partie s accordin g to the ir priority
o f b irth , i e lde s t , e lde r, youn ger ch ildre n , should b e admitted in to
th e posse sswn of the lan d n ow in dispute .



t xxv

T he Opin io n of MOUNG SHWAY “Mme
, ExtraAss is tan t Commiss ion e r ,

THE prin cipal poin ts which require to b e co n s i de re d h ere in th i s
case are

1 $ t . — Wh e th e r an in he ritan ce can b e d ivide d i n th e l i fe t ime
of o n e of the pare n ts .

zud.
— Whe ther

'

a survivin g pare n t has a righ t to se l l the who le
or port ion of such un divit

'

e d i n h e ri tan ce wi thout the
kn owledge o r con se n t o f th e ch i ldre n .

3rd.
-Wh e n th e in he ritan ce wh ich has be e n abso lu te ly sold b y
th e survivi n g pare n t , be in g re de eme d b y some of its h e irs ,
could the o the r ch i ldre n , who d id n c t jo in in re cove rin g
such prope rty , c laim for share s

Accord i n g , to th e Buddh is t law an d to th e ge n e ral cus tom , the
part i t io n of in h e ri tan ce can n o t b e made in the l i fe time of survivin g
pare n t s (Chap . 1 , s 25 , 01

'

Man oo l ara (Shwe M ye e n ) , an d vo l . 10,

s . 1 1 of M e n u Kyay.

U n de r 33. 4 an d 5 , vol 10 of Me n u Kyay, an 1 ss 1 2 an d 13 of
Man oo Thu/a, an e lde s t so n or an e lde s t daugh ter o n th e deat h of
th e fathe r i s e n t it le d to h is or h er share o f ce rtai n p ro p er ty , suc h as
an e l e p han t , ho rse , s lave , e tc .

, an d th e m o th er an d youn ge r
ch i ldre n take all th e re s idue of th e prop e rty , an ima e an d in an imat e .

But it the e lde s t Ch i ld b e a son an d d eman ds on e - fourth o i : ur
‘

h
re sidue , i t wi l l go to h im an d thre e - fourth s to th e mo the r an d
youn ge r ch i ldre n .

The youn ge r ch i ldre n have n o r i g h t ove r such re sidue du t i i g th e
li fe t ime o f th e survwin g pare n ts , wh o can s e l l the who le or port ion
of such prop e rty for n e ce ssary subs is te n ce tvol . 10, ss . 4 an d S of
M e n u K yn y l . But as a ge n e ral cus tom such p rope r ty should o n ly
b e so ld to a s tran ge r wh e n o th e r h e irs to th e p rv pe rty are n o t “ 1 11n
to acce p t th e bargai n .

Whe n prope rty is so ld to a s tran ge r by a surviv in g pare n t an d is

af te rward s re de eme d by some of th e h e irs , th ey ho ld th e said 1 r0pe rty
as p urchas e rs b y pre -emp t ion an d n o t as sharers there fore th e

o th er h e ii s who did n o t jo i n o r con tribute an yth in g towards its
redemptic n can claim n o share s in that prop er ty .

I n t h is case it app ears that M e e Kwon an d M e e Pyoo firs t in s ti tuted
a suit in th e M yo -oke '

s court at Toun goo agai n s t M e e Soun g an d two

o the rs to re cove r 31 acre s 7 an n as 1 p ie o f lan d value d at Rs . 300

as th e ir share of in he ri tan ce
0

Th e Myo -oke af te r e n quiry d ism isse d t he ir c laim on th e groun ds t hat
th e ir mo th e r is stil l l ivin g an d the lan d in ques t ion is o n e red e eme d
by m ean s o f an ac tion afte r it had be e n abso lute ly so ld by th e ir
m ' th e r . But t h i s d e cis ion was re ve rse d in ap peal by th e D is tric t
Cour t of Toun gco , an d i t de cre e d t hat the app e l lan ts we re e n ti t le d
to 31 acre s 7 an n as l p ie of the lan d in que st ion o n payme n t of Rs . 5 5

an d half the e xpe n se s of th e sui t in wh ich re spon de n ts re de eme d th e

lan d from on e San Aye .

I t was al lege d that the lan d orig in al ly so ld to San Ave by th e ir
moth e r was on ly 26 acre s , wh ich i n crease d to an ex te n t oi ' 62 acre s

14 an n as an d 4 p ie s in five years
' t ime , af te r i t had be e n re cove red

from the posse ss ion of San Aye by gradual ex te n s io n of cul tivat ion
on adjo in i n g waste lan ds . I am th e re fore of op in ion that th e actual
in creme n t of la' n d brough t un der cul tivation by respon de n ts , z iz . ,
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36 acre s 14 an n as an d 4 p ic s should n o t b e
'

take n as an ce s tral
prope rty , an d th e origin al lan d wh ich has b een

n

redee in ed by th em
from San Aye should b e treate d as the i r own p rivate prop e r ty , upon
wh ich the ir o th e r s is te rs have n o c laim for share s .

S tatemen ts of A sse ssors Mo UNt, K yaw iDOONan d MOUNG S H‘VAY WMN" to the

TH E Y adm i t that the prin c ipal d i ffere n c e of op in ion is th is
M oun g K yaw Do on co n side rs the p lai n t iffs to b e e n t i tle d n ow to

share W i th de fe n dan ts as co-share rs , wh e reas M oun g Shway Wain g
is of op i n ion t hat th is re lat ion ship doe s n o t e x is t , b ut that

'

de fe n dan t s
have by pre

-emp tio n go t a differe n t righ t o f t he ir owr , an d that
p lain t iffs are n o t e n ti t le d to s ' are e i the r n ow 0 1 on th e death of the

mo ther , M e e Too , as t he y acquie sce d in h e r sale .

M ou n g K yaw Doon says he re fe rs to MamaWon an a tss . 10 an d

Man u K i ay (Bk . 10, s . an d Wim Tsaya Palm Tham (Le t

Wat Th oon dara
'

s e ditiOn ) .

Bath asse s sors say that an e ld e s t so n on h is fathe r ’

s death i s

e n t i t le d , ove r an d above th e e le phan t , horse , an d o th e r thi i -gs used by
h i s fat h e r to on e -fourth of th e i e su lue at o n ce an d u ithcut wai t in g
for t he mo th e r’

s death . Bu t that an e lde s t daugh te r is n o t e n t i t le d
t o th i s fourth . Bo th sav also that h e tak e s t h i s o n e -four th wi thout
l iab i l i ty to mai n tai n the o th e r ch i l '

re n or to share i t wi th th em
Bo th say t hat th e e lde s t so n wh o has re ce i ve d o n e —fourth is n o t

e n t i t le l to share in th e o th er thre e - fourt hs on th e mo th e r ’

s death . Bo th
say it I S th e mo th e r’

s du ty to main tai n th e o the r ch i ldre n o ut of th e

th re e - fourth s so lo n g as the y are un de r h e r co n t ro l . Bo th ag re e t n at
‘

t h e wi low may se l l W i thout an y n e c e ss i ty at al l , b ut as to wh e th e r the
s o n s an d daugh te rs , eve n i f they did n o t co use .t to t h e sal e , can or

can n o t at he r d e ath deman d to re leem th e lan d or d eman d to purchase
i n pre fe re n ce to a t h ird pe rson , to wh om th e widow'

s ve
'

n de e is about
to se l l , th e y d i ffe r in op i n ion M oun g K yaw Doo n sayi n g that th e
ch i ld re n have n o such p owers , an d M oun g Shway Wain g that th ey
have . M oun g K yaw Doo n says t hat at t ime of sal e th e re is a dis t in c

‘ t io n be twe e n p e rman e n t an d t emporary sale tpou
‘

n g thay an d po un g
'

s h i n ) Bo th s tate that the y have ve ry se l dom kn own o f a W idow W i th
ch i l t lre n o ld e n o ugh to remo n s trate s e l l i n g th e th re e -fou i th share
W i th o u t- n e ce s s i ty with ru t a re mon s tran c e be in g made .

Bo th agre e

that s 68 o f Sparks i s all wron g an d n ever he ard o f ; th e t oun g
c h i lclre ii ,

'

t h e v sav , mus t b e care d fo r b v th e m ‘ th e r al though t i t 18 so

laid down in s . 2 of Le t Wat Th oo n dara
’
s Pal m

[T icANSLA '

rIONs ]
Man oo Wonm ma Dhammathat ed i te d bv Mous e T E '

I
‘ Too .

8 . 9 . I f th e re b e man y s lave s an d pro pe rty wh ich shou ld b e cal le d
i n h e ritan ce , th e v s l all n o t b e diVi r‘e d duri n g the l i fe t ime of th e
fathe r an 1 mo the r , z

’

e . , two i n dividuals .

S . 10. T h e re are se ve n wavs o f deman din g i n he r i tan ce from the
f i th e r an d ur the i as m e n t ion ed in th e be g i n n i n g , an d of th e s e se ve n

avays the fo llowin g shal l b e c o n s ide re d as th e rule of i n h e ritan ce
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b e twe e n th e mo th er and son s A,i er the fath e r’

s death, i f the so n

b ears th e father ’

s re spo n s ib i l i ty , suc h e lde s t so . i ge ts t h e lan ce use d
b y th e fathe r , an d also all such art ic le s o f use , an d e l e phan t . be t e l
b '

x , teapo t , [ cup s use d in be te l -b oxe s , sword -beare r , umbre l la
h o l e r an d o the r fo l lowers , be i n g at imute an d i n an imate th i n g s

alw ys use d (b y th e fai h e He shal l alsr , i n the firs t in stan ce , ge t
t h e i idin g hors e an d as s an d al so th e vege tab le garde n , paddy lan d
‘house , an d lau l se parae ly . No so n s hal l forc ibly tak e the wais tb i n d ,

(earri n gs . hai rp in . brace le ts , ri n g . e tc . , pal m qum ,
cymbals , as are

g ive n to we n t an d use durin g the fathe r '

s l ife t ime . Of th e bul locks
,

b uffalo e s . goats , p igs an d paddy lan d , be i n g p rop e rty o th e r than th ose

de scribe d above , the mo he r shal l ge t thre e share s an d th e son o n e

share . B ‘

s ide s the se remai n i n g i n an in
‘

a
'

e p rope rty , z
'ia, go ld an d

.si1ye r, shal l b e divided
.

in th e same man n e r The so n was un able to

g ive an y ass is tan ce at the t im e th e p rope rty was acquired an d the

fathe r d id n o t take care o f th e prope rty that was acqu ire d , an d for th i s

r easo n th e moth e r is e n t i t l e d to ge t th re e share s , an d i f the son tak e s
h is fathe r's p lace h e ge t s o n e share A s th e mo th e r had be e n lookin g
a f te r an d fe e din g t h em sh e shal l g e t th re e o f th e male s lave s an d th e

son o n e . Th e mo th e r shal l g e t all t he female s lave s . E ve n i f th e re
b e 10 son s , i t shal l b e the . same . I f the re b e female s lave s o n ly. th e

m o the r shal l ( l lV l Cle th em an d gi ve an ap p ro pri to n umb e r to th e so n .

‘

Th is re late s o n ly to le t thatpwa p ro p e r y an d s lave s . I f th ere

b e an y s lave s brough t b y th e fath e i . the y shal l b e div ide d e qual ly wi th
th e mo th er . Th e d ivis ion be twe e n t ! e daugh t er an d fathe r as far as

i t re late s to s lave s 8 11 1 “ b e th e sam e as th i s
S . 1 1 Brace l e ts ,

r in g s , e arrin g s n e ck lace s
, g i ve n to th e daughte r

b v h e r pare n ts dur in g th e l i fe time of th e f ath e r shal l b e g ive n to the
daugh te r alo n e . Th e fam i ly of s lave s , C aws , an d b uffaloe s b y pai rs
s hal l also b e di Vi cled I n d ian - co rn , p eas , an d paddy shal l b e g ive n

t o the daugh fe r as muc h as sh e de se rve s . i n d th e balan ce to th e

m o t h e r. I f th e daug h te r b e marr ie d an d l ive s i n a se parate h ouse ,

s h e al on e is e n t i t l e d to all th i n gs g ive n he r b y h e r pare n t s at th e

t ime of h e r marriage . I f th e daugh te r b e o n e who cats an d l ive s
to ge th e r w i th he r pare n ts , though sh e b e from a re sp e c table family ,

th e moth e r be i n g w i th h e r , has the con tro l ove r al l the p rop e r ty

Th e mo th e r o f such daugh te r can make use of th e property
'

, can f e e d
a se co n d husb iud

,
an d can make o ffe ri n g s , an d eve n if th e wh o le

p ro pe r ty b ( orm e e xhaus ted she can n ot b e blame d . I f ask e d why th e

g irl wh o is from a re s pe c table fam i ly sh o uld n o t ge t an y prop e rty b y

h e r be i n g toge th e r wi th h e r pa'

e n t , t h e re p ly i s t hat the mo th e r has
co n tro l ove r h e r daughte r . I f th e mo th e r dur i n g h e r l i fe t im e make s

us e o f al l th e p ro pe rty an d the prope rty
' b e com e s e xhaus ted . le t it b e

so , b ut i f an y p i o i
‘

e i ty
' b e l e ft . th e daugh te r alo n e take s po s s e ss io n of

th e S
'

t l Cl p rop e rty . Th ere fore s he who l ive s wi th h e r pare n t has to
remai n wi thou t an y th i n g b cfr re .

S
. 1 7 , Th e fo llowmg is the way o f div id i n g th e an ce stral p rope rty

amo n g th e ch iidre n bo rn o f th e s in e pare n ts , after th e i r (mi- pal
pare n

ts ' deat h — The e lde s t sc n shal l re ce ive two share s , th e e lder o n e
an d-a-half sli ai e s , th e youn ge s t o n e share .

’

1 h e share s of th e e lde st ,
e lde r an d y oun ge s t daugh te rs shal l b e in th e same p ro po rtio n as

th o se o f th e e lde s t , e lde r, an d y oun ge s t so n .

.

Th e e lr
’

e s t so n an d th e

e ld e st daugh te r shal l re ce ive th e ir share of catt l e in th e same p ropo r

t ion Th i s law of d ivis ion app l ie s to un marrie d ch i ldren .
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